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COLOM BO  DOCKYARD LTD 

VS

JAYASIRI PER ER A  AND OTHERS

COURT OF APPEAL,
AMARATUNGA, J., AND 
WIMALACHANDRA, J.
CA 71/2003 (bg)
D. C. COLO M BO  14760/MR 
JULY 15 AND 
SEPTEM BER 2, 2004

Civil Procedure Code, section 93 (2) - Amendment of caption - Prejudice 
caused to defendants ? - Amendment not to widen scope or alter character of 
the action - Names are used to identify persons.

The cap tion  o f the  p la in t re fe rs  to  the  p la in tiff as 6 ®dqS h> am :©® ® eS 
cachsMoaacs. At the trial it was revealed that the incorporated nam e of the 
p la in tiff was “Colom bo Dockyard Ltd.,". The defendant took up the position 
tha t there  is no incorpora ted  body by the nam e o f “ S ® jeS a> so»e®  eocS 
ffiOjawofflaics”  and that the action should be dism issed. In the course of the trial 
the certificate o f incorporation of the plaintiff com pany w as allowed to  be marked. 
A t the tria l the p la in tiff's  w itness sa id  tha t the p la in tiff C om pany is ca lled  
“C olom bo Dockyard Ltd.," as w e ll as "6 ® je © to  eo»6®  ®«S oaOjssjooacs” . 
Thereafter the p la in tiff m oved to  am end the caption to read the p la in tiff’s name 
as “Colom bo Dockyard Ltd.,” The defendant objected and the court upheld the 
ob jection.

Leave being granted, on appeal- 

Held:

(1) It appears that although the p la in tiff com pany is reg istered as “C olom bo 
Dockyard (Pvt) Ltd” it is a lso called and known in S inhala as “ 6 ® je S ®  
®e»e@ ® iS  tacbsooCDao” . S ince the 1st de fendan t has been in the 
com pany for more than 12 years he should have known that the pla intiff 
com pany is a lso called by the nam e” “S®dsS ®  ao»e® eotS cbOdsmo®®cs”;

(2) Nam es are used to  identify persons; w hether the p la in tiff com pany is 
called either by “SS msS ®  @a»e® ® tS  ta&>n»o<5>®c3" or “C olom bo Dockyard 
(Pvt) Ltd.," is im m aterial. The nam es are there to  designate persons.
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(3) It seem s that the proposed am endm ent to  the caption could only refer tc 
the plaintiff and nobody else, and by allowing the am endm ent no prejudice 
would be caused to  the defendants. The effect of the am endm ent is 
m erely to show that the p laintiff com pany called "S Q js S a  sa»g® ©rS 
a>&)a>:>ooDa>c3” . is also called “Colom bo Dockyard (Pvt) Ltd.". By this 
am endm ent it is not the intention of the p laintiff to substitute another in 
place of the plaintiff company.

(4) Under section 93 (2) court may allow an amendm ent o f any pleadings if 
the court is satisfied that the p laintiff would suffer grave and irremediable 
injustice if the am endm ent is not allowed and the plaintiff has not been 
guilty of laches.

(5) By this am endm ent the plaintiff is not seeking to w iden the scope or alter
the character o f the action and he is not trying to bring in a new cause of 
action. He is merely seeking to  give the court a description of the name 
of the plaintiff. It is to be observed that “S®3e®a ®a»e® acbanoraacs".
is the Sinhala translation of “Colom bo Dockyard Ltd” . The acceptance 
of the am endm ent does not cause prejudice to the defendants.

APPLICATIO N  for leave to appeal with leave being granted.
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Decem ber 15, 2004 
W IM A L A C H A N D R A , J

T h is  is a n  a p p e a l a g a in s t th e  o rd e r d a te d  2 0 .0 2 .  2 0 0 3 ,  m a d e  b y  th e  
le a rn e d  A d d itio n a l D is tric t J u d g e  of C o lo m b o , re fu s in g  th e  a p p lic a tio n  of 
th e  p la in tiff - a p p e lla n t to  a m e n d  th e  c a p tio n  of th e  p la in t.

Briefly, th e  fa c ts  re le v a n t to  th is  a p p e a l a re  a s  fo llo w s :-

T h e  cap tio n  re fers  to  th e  p la in tiff in S in h a la  a s  “B®oraSzs ® a»© ®  
aOozMoEraca” . A t th e  tria l it w a s  re v e a le d  th a t th e  in c o rp o ra te d  n a m e  of 
th e  p la in tiff w a s  C o lo m b o  D o c k y a rd  L im ite d . T h e  d e fe n d a n ts ’ pos ition  
is th a t th e re  is no  in c o rp o ra te d  b o d y  by th e  n a m e  o f “ SSoesSza ©zaog® 

zsOozBooozncs” a n d  th a t th e  p la in tiff's  ac tio n  sh o u ld  a c c o rd in g ly  b e  

d ism issed . In th e  co u rse  of th e  trial, it w a s  m o v e d  to  m a rk  th e  C e rtific a te  
of Inco rp o ra tio n  of th e  p la in tiff c o m p a n y  on b e h a lf of th e  p la in tiff w h ich  
w a s  o b je c te d  to  by th e  d e fe n d a n ts . T h e  le a rn e d  A d d itio n a l D is tric t 
J u d g e  d e liv e red  h e r o rd e r d a te d  3 .5 .2 0 0 0 , w h e re in  s h e  a llo w e d  th e  sa id  
d ocum ent to  b e  m arked  on th e  ground  that th e  said d o c u m en t estab lishes  
th e  fac t th a t th e  p la in tiff is a  d u ly  in c o rp o ra te d  c o m p a n y  a n d  th a t it h as  
b e e n  p le a d e d  in th e  p la in t. O n  1 7 . 0 1 . 2 0 0 2  th e  p la in tiff’s w itn e s s  sa id  
u n d e r cross e x a m in a tio n  th a t th e  p la in tiff c o m p a n y  is c a lle d  “C o lo m b o  
D o c k y a rd  L im ite d ” a s  w e ll “ SSaeaSza ©zaog® zr>i© zsOazsaoCDzno.”  A fte r  
th e  conclus ion  of th e  e v id e n c e  o f th e  sa id  w itn es s , th e  p la in tiff m o v e d  to  
a m e n d  th e  cap tio n  of the p la in t to  read th e  p la in tiff’s n a m e  a s  C o lo m b o  
D o c k y a rd  L im ited . In th e  ca p tio n  of th e  p la in t th e  p la in tiff is d e s c rib e d  
a s  ‘"SSoesSs) ©sM g® znx© HxDoffinocoznu” . T h e  d e fe n d a n ts  o p p o s e d  th is  
ap p lic a tio n . T h e re a fte r  th e  le a rn e d  J u d g e  d ire c te d  th e  p a rtie s  to  file  
w ritten  s u b m is s io n s  in re s p e c t o f th e  sa id  a p p lic a tio n . T h e  le a rn e d  
A d d itio n a l D istric t J u d g e  d e liv e re d  h e r  o rd e r on  2 0 . 0 2 . 2 0 0 3  re fu s in g  
th e  ap p lica tio n  to  a m e n d  th e  cap tio n  a n d  fixed  th e  c a s e  fo r fu rth e r tria l. 
It is a g a in s t th is o rd e r th e  a p p e lla n t h a s  file d  th is  a p p e a l.

A d m itted ly , th e  1st d e fe n d a n t (re s p o n d e n t)  w a s  e m p lo y e d  w ith  th e  
p la in tiff from  1 9 7 9 . It is a ls o  a d m itte d  th a t th e  1 st d e fe n d a n t v a c a te d  his  
p ost in th e  p la in tiff - c o m p a n y  on o r a b o u t 10 . 0 8 .1 9 9 2 .  T h e  q u e s tio n  th a t  
a r is e s  is, w a s  th e  1st d e fe n d a n t a s  a  p e rs o n  w h o  w a s  e m p lo y e d  in th e  
pla in tiff, c o m p a n y  a w a re  th a t th e  p la in tiff - c o m p a n y  w a s  a ls o  c a lle d  in 
S in h a la  a s  “ 8 ®d o8 h > ©zaag® zni© zaOazsaoOBzncs” a n d  th a t bo th  n a m e s  
n am ely , T h e  C o lo m b o  D o c k y a rd  an d  “ S S dcsS zs ®z3»g® znte  s>Oozs»ocoz5>c3” . 
w e re  used  to  identify  th e  p laintiff - co m p an y . T h e  1 st d e fe n d a n t c a n n o t s a y  

h e  is no t a w a re  th a t th e  p la in tiff - c o m p a n y  is re g is te re d  u n d e r  th e
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C o m p a n ie s  A c t a s  th e  “C o lo m b o  D o c k y a rd  (P v t) L im ited" a s  e v id e n t by  

th e  a g re e m e n t m a rk e d  P1 (a )  w h e re  th e  1 st d e fe n d a n t w a s  a  party  to  th e  

sa id  a g re e m e n t. In th e  a n s w e r filed  b y  th e  1 st d e fe n d a n t, in p a ra g rap h  six 

h e  h a s  s ta te d  th a t C o lo m b o  D o c k y a rd  (P v t) L im ited  h a s  te rm in a te d  his 

serv ices .

T h e  d o c u m e n ts  p ro d u c e d  m a rk e d  “A1 ” to  “B 1 ” an d  “C 1 ” to "C 5 ” show  

that th e  plaintiff - co m p a n y  is a lso  ca lled  “ S a b a S ®  ® s » g a  an©
In “A 1 ” to  “B 1 ” a n d  “C 1 ” to  “C 1 3 ” th e  a d d re s s  s ta ted  is iden tica l to  th e  
a d d re s s  g iv e n  in th e  p la in t.

In th e s e  c irc u m s ta n c e s  it a p p e a rs  to  m e  th a t a lth ou g h  th e  p lain tiff - 
c o m p a n y  is re g is te re d  a s  “C o lo m b o  D o c k y a rd  (P v t) L im ited ” it is a lso  

ca lle d  a n d  kn o w n  in S in h a la  a s  “ S e b a S ®  @®ogs> ®O o® oocd® o ” S ince  

th e  1s t d e fe n d a n t h ad  b e e n  in th e  p la in tiff c o m p a n y  for m o re  th an  12  

y e a rs , h e  sh o u ld  h a v e  kn o w n  th a t th e  p la in tiff c o m p a n y  is a lso  ca lled  by  

th e  “ 3 ® o a 8 ®  ©zaog® ®>t© ®Eb®oo©»x3” (V id e  “C 1 ”, “C 2 ”, “C 3 ”, “C 4 ” an d  

“C 5 ”).

T h e  le a rn e d  P re s id e n t’s C o u n s e l fo r th e  p la in tiff a p p e lla n t c ited  th e  

S u p re m e  C o u rt c a s e  of Mohinudeen and another \/s. Lanka Bankuwa 
York Street, Colombo 1 (,). In th is c a s e  th e  p la in tiff b a n k , in corpo ra ted  

u n d e r  th e  B a n k  of C e y lo n  O rd in a n c e , in s titu te d  a c tio n  a g a in s t th e  

d e fe n d a n ts  fo r th e  re c o v e ry  of a  su m  of R s .1 9 ,8 1 1 ,5 0 3 /9 2 . In th e  caption  

of th e  p la in t, th e  p la in tiff w a s  re fe rre d  to  a s  “L a n k a  B a n k u w a ”. At th e  trial 
th e  p a rtie s  ra is e d  2 6  iss u e s . O f th e  iss u e s  ra is ed , tw o  issues  w e re  tried  

a s  p re lim inary  issues. T h e y  a re  issues N o . 1 4  an d  N o . 16 ,. W h a t is re levant 
fo r th e  p re s e n t c a s e  b e fo re  us is issue  N o . 14 . It re a d s  a s  fo llows: “(re ad  

w ith  P a ra g ra p h  7  (a ) of th e  a n s w e r); w h e th e r  th e  p laintiff h ad  locus standi 
to  institute legal p ro ceed in gs  in th a t no  legal person  had b een  incorporated  

(in te rm s  of th e  B a n k  of C e y lo n  O rd in a n c e ) u n d e r th e  n a m e  of “L a n k a  

B a n k u w a .”?

It w a s  h e ld  inter alia by th e  S u p re m e  C o u rt th a t th e  u se  of th e  n a m e  

“L a n k a  B a n k u w a ” did  not m is le a d  th e  d e fe n d a n ts . H e c to r Y a p a , J. w h o  

d e liv e red  th e  ju d g m e n t m a d e  th e  fo llow ing observation  at p ag es  2 9 4  - 29 5 :

“T h e r e  is no  d o u b t th a t th e  le g is la tu re  b y  th e  B a n k  of C e y lo n

O rd in a n c e  h a s  c re a te d  a  b o d y  c o rp o ra te  ca lle d  th e  “B a n k  of C e y lo n ”
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w h ich  is e m p o w e re d  to  c a rry  on  th e  b u s in e s s  o f b a n k in g  w ith  th e  right 

to  s u e  a n d  b e  s u e d  in its c o rp o ra te  n a m e . T h e re fo re , w h e n  th e  p la in t 
is filed  in S in h a la  o n  b e h a lf  o f th e  institu tion  c a lle d  th e  B a n k  o f C e y lo n , 
it w ou ld  b e  fa ir a n d  log ica l to  u se  th e  n a m e  “L a n k a  B a n k u w a ” th e  te rm  

u s e d  in S in h a la  b y  th e  B a n k  of C e y lo n  itse lf. B e s id e s , th e  B a n k  of 
C e y lo n  o v e r th e  y e a rs  h a s  co n tin u ed  to  u se  th e  te rm  “L a n k a  B a n k u w a ” 

in th e ir d e a lin g s  w ith  th e  p u b lic  a n d  to d a y  th e  te rm  “L a n k a  B a n k u w a ” is 

s y n o n y m o u s  w ith  th e  te rm  B a n k  of C e y lo n . H e n c e  it w o u ld  a p p e a r  th a t  

th e  lea rn ed  H igh  C o u rt J u d g e  h as  correc tly  h e ld  th a t th e  B a n k  of C e y lo n  

h as  th e  locus s ta n d i to  file  a c tio n s  u s ing  th e  S in h a la -n a m e  o f th e  B a n k  

of C e y lo n  n a m e ly  th e  L a n k a  B a n k u w a . B e s id e s , th e  a p p e lla n ts  w o u ld  

h a v e  re c e iv e d  th e ir  b a n k  s ta te m e n ts  a n d  o th e r  d o c u m e n ts  fro m  th e  

B a n k  o f C e y lo n  on th e  le tte r h e a d s  g iv in g  th e  n a m e  o f th e  B a n k  of 
C eylon  in S in h a la  as  L a n k a  B a n k u w a  a n d  th ere fo re  th e re  is no  q uestion  

of th e  a p p e lla n ts  o r a n y  o n e  e ls e  fo r th a t m a tte r  b e in g  m is le d  th a t th e  

re fe re n c e  w a s  n o t to  th e  B a n k  o f C e y lo n .”

In th e  in s tan t c a s e  it a p p e a rs  th a t th e  p la in tiff - a p p e lla n t is c a lle d  by  

both  n a m e s , n a m e ly , “ SSoesS® © a o g ®  s>ODzs3oc»s)c3” a n d  “C o lo m b o  

D o c k y a rd  (P v t)  L im ite d ”. A s  s ta te d  a b o v e  th is  is b o rn e  o u t b y  th e  

d o cum en ts  p roduced  m a rk e d  “A 1 ” to  “A 5 ”. “B 1 ” an d  “C1 ” to  “C 5 ”. M o reo ve r, 

the 1st defen d an t resp on d en t w h o  w as  em plo yed  with th e  p la in tiff-a p p e lla n t  

from  1 9 7 9  to  1 9 9 2  w ou ld  h a v e  know n th a t th e  plaintiff - a p p e lla n t “ C o lo m b o  

D o c k y a rd  L td” is a ls o  c a lle d  “ 3®oesSE> ©s>Dg® znt© sjGo sido osxs”

In th e  c a s e  o f the Bank of the Ceylon Vs. Ramasamy!2> a t  p a g e  4 8 1  

th e  C o u rt o f A p p e a l c o n s id e re d  th e  q u e s tio n  w h e th e r  m is n o m e r  o f a  

d e fe n d a n t is fa ta l to  a n  ac tio n  b ro u g h t a g a in s t h im . In th is  c a s e  th e  

p la in tiff re s p o n d e n t in s titu te d  action in the D is tr ic t C o u rt a g a in s t  th e  

M a n a g e r , B a n k  of C e y lo n  A g ricu ltu ra l S e rv ic e  C e n tre , K ilin o ch ch i a n d  

p ro x y  w a s  file d  on  b e h a lf  o f th e  M a n a g e r . T h e re a f te r  p ro x y  w a s  re v o k e d  

an d  p ro xy  of th e  B a n k  of C e y lo n  w a s  filed  by a n o th e r a tto rn e y  a t law . T h e  

le a rn e d  District J u d g e  h e ld  th a t it w a s  n e c e s s a ry  to  a d d  th e  B a n k  of C e y lo n  

a s  a  p a rty  d e fe n d a n t. T h e  p e titio n er, th e  B a n k  of C e y lo n , a p p e a le d  from  

th at order. It w a s  held  in this c a s e  th at th e  descrip tion  g iven  to  th e  d e fe n d a n t  

co u ld  o n ly  re fe r to  th e  B a n k  of C e y lo n  a n d  th a t th e  in s ertio n  in th e  p la in t 
of th e  M a n a g e r , B a n k  o f C e y lo n  a s  d e fe n d a n t w a s  a  m is n o m e r w h ich  

co u ld  b e  c o rre c te d . It is c le a r  th a t a  m is ta k e  c a n  b e  c o rre c te d  w h e re  th e  

m is ta k e  is in th e  n a m e , d e s c rip tio n  o r d e s ig n a tio n  o f a  d e fe n d a n t  w h ich
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d o e s  not m is le a d  th e  p a rtie s  on th e  q u e s tio n  of identity  of th e  person  

in te n d e d  to  b e  su e d  an d  e v e n  w h e re  in such c irc u m s ta n c e s , th e  person  

d escrib ed  a s  th e  d e fe n d a n t is non - ex is ten t, th e  m is ta ke  can  b e  corrected .

M o o n e m a le , J . a t 4 8 7  in Bank of Ceylon vs. Ramasamy (s u p ra ) c ited  

th e  tes t to  b e  a p p lie d  in c a s e s  of m is n o m e r p res crib ed  b y  D ev lin , L. J. in 
Davis Vs. Elsby B ro s<3> Ltd. It re a d s  a s  fo llow s:

“T h e  te s t m u st be; H o w  w o u ld  a  re a s o n a b le  person  rece iv in g  the  

d o c u m e n t ta k e  it? If, in all th e  c irc u m s ta n c e s  of th e  c a s e  an d  looking  

at th e  d o c u m e n t a s  a  w h o le , h e  cou ld  s a y  to  h im se lf, ‘of c o u rse  it m ust 
m e a n  m e , but th e y  h a v e  g o t m y n a m e  w ro n g ,’ th en  th e re  is a  c a s e  of 
m is n o m e r. If on th e  o th e r h a n d , h e  w o u ld  say: ‘I c a n n o t tell from  th e  

d o c u m e n t itself w h e th e r  th e y  m e a n  m e  o r not. I shall h a v e  to m a k e  

in q u ire s ,’ th en  it s e e m s  to  m e  th a t o n e  is g e ttin g  b eyo n d  th e  re a lm  of 
m is n o m e r. O n e  or th e  fa c to rs  w h ich  m u st o p e ra te  on th e  m ind  of th e  

re c ip ie n t of th e  d o c u m e n t a n d  w h ich  o p e ra te s  in this c a s e , is w h e th e r  

th e re  is or is not a n o th e r e n tity  to  w h o m  th e  d escrip tion  on th e  writ 
m ight re fer.”

It is to  b e  n o te d  th a t th e  n a m e s  a re  used  to  identify  p e rs o n s . W h e th e r  

th e  plaintiff - co m p a n y  is ca lled  e ith er by “ SSbesSs) ®zs»ea)
“ o r “C o lo m b o  D o c k y a rd  (P v t) L td .” is im m a te r ia l. T h e  n a m e s  a re  th e re  to 

d e s ig n a te  p erson s .

In th e  c a s e  of W. M. Mendis & Co. \/s . Excise Com m issioned  it w a s  

h eld  th a t n a m e s  in th e  cap tio n  of a  p la in t a re  u sed  only to  d e s ig n a te  

p e rs o n s , a n d  th a t th e  ac tio n  is not ins titu ted  a g a in s t n a m e s  but ag a in s t 
p e rs o n s  d e s ig n a te d  thereby .

In this c a s e  th e  plaintiff - petitioner instituted action against the d e fen d an t 
- re sp on d en t to re co ver a  certa in  sum  of m oney. T h e  d e fen d an t w as  n am e d  

in th e  p la in t a s  th e  “E x c is e  C o m m is s io n e r” . T h e  a tto rn e y  at law  for the  

d e fe n d a n t filed  th e  p ro xy  of th e  d e fe n d a n t an d  th e  sa id  p roxy w a s  signed  

by N . N . F. C h a n d ra ra tn a . T h e  a n s w e r  filed  by th e  d e fe n d a n t s ta ted  that 
th e  d e fe n d a n t n a m e d  th e re in  is n e ith e r a  n a tu ra l p ers o n  n or a  juristic  

p ers o n  a n d  p le a d e d  th a t th e  p la in tiff c a n n o t m a in ta in  th e  ac tio n . T h e  trial 

in th is  c a s e  w a s  fix e d  fo r 4 . 1 2 . 1 9 9 6 .  A fte r th e  tria l w a s  fixed  th e  p laintiff 
filed  a  m o tion  s e e k in g  p erm is s io n  to  a m e n d  th e  p la in t to re ad  as  W . N. F.



CA Colombo Dockyard Ltd vs 
Jayasiri Perera and Others (Wimalachandra, X)

105

C h a n d ra ra tn e  E x c is e  C o m m is s io n e r, n o w  kn o w n  a n d  d e s ig n a te d  a s  

“C o m m is s io n e r - G e n e ra l o f E x c is e ”. T h e  d e fe n d a n t o b je c te d  to  th e  

a m e n d m e n t .  J . A . N . d e  S ilv a , J . a t  p a g e  3 5 6  m a d e  th e  fo llo w in g  

o b s erv a tio n s  :

“.........................................O n e  h a s  to  b e  a liv e  to  th e  o ften  q u o te d  leg a l

m a x im , n a m e ly , Falsa demonstration non nocet cum de corpore vet 
persona constat( a  fa ls e  d escrip tion  d o e s  not h a rm  if th e re  b e  su ffic ien t 
certa in ty  a s  to  th e  su b jec t m a tte r o r th e  p e rs o n ) a n d  Falsa demonstratio 
non nocet cum de corpore vel persona constat (a n y  in a c c u ra c y  in 

d esc rip tio n  is to  b e  o v e r  - lo o k e d  if th e  s u b je c t m a tte r  o r p e rs o n  is w e ll 

kn o w n .)”

T h e  1 st d e fe n d a n t w h o  w a s  e m p lo y e d  w ith  th e  p la in tiff c o m p a n y  fo r a  

period  of 12  y e a rs  shou ld  h a v e  kn o w n  th a t th e  p la in tiff is a ls o  c a lle d  b y  th e  

n a m e  “ SSoesSza @2s>3g® znt8 zsSazaoocczncs”  In th e  c irc u m s ta n c e s  I c a n n o t  

s e e  a n y  p re ju d ice  th a t w o u ld  b e  c a u s e d  to  th e  1 st d e fe n d a n t b y  a llo w in g  

th e  a m e n d m e n t to  th e  c a p tio n  s o u g h t by th e  p la in tiff, th e  2 n d  a n d  3 rd  

d e fe n d a n ts ’ liabilities flow  from  th e  1 st d e fe n d a n t, a n d  h e n c e  th e re  w o u ld  

b e  no  p re ju d ic e  c a u s e d  to  th e m  a s  w e ll, b y  th is  a m e n d m e n t.

It s e e m s  to  m e  th a t th e  p ro p o s e d  a m e n d m e n t to  th e  c a p tio n  c o u ld  o n ly  

re fe r to  th e  p la in tiff a n d  n o b o d y  e ls e  a n y  b y  a llo w in g  th is  a m e n d m e n t no  

pre jud ice  w ou ld  b e  c a u s e d  to  th e  d e fen d an ts . T h e  e ffe c t of th e  a m e n d m e n t  

is m e re ly  to  s h o w  th a t th e  p la in tiff - c o m p a n y  is c a lle d  “ S eo o S za  ©s m ©®  

aOozsiooosDu” a n d  is a ls o  c a lle d  “C o lo m b o  D o c k y a rd  (P v t)  L td .” B y  

th is  a m e n d m e n t it is no t th e  in ten tio n  of th e  p la in tiff to  s u b s titu te  a n o th e r  

in p la c e  o f th e  p la in tiff - company.

A n o th e r o b jec tio n  ta k e n  b y  th e  d e fe n d a n t is th a t th e  p la in tiff is not en title d  

to  a m e n d  th e  ca p tio n  of th e  p la in t a fte r  th e  c a s e  h a s  b e e n  fix e d  fo r tria l. 

T h is  o b jec tio n  is b a s e d  on S e c tio n  9 3  (2 )  of th e  C iv il P ro c e d u re  C o d e .

S e c tio n  9 3  (2 ) of th e  C iv il P ro c e d u re  C o d e  (a s  a m e n d e d )  s ta te s  thus:

“O n  or a fte r th e  first d a y  fixed  fo r th e  trial o f th e  ac tion  a n d  b e fo re  final 

ju d g m e n t, no  a p p lic a tio n  fo r th e  a m e n d m e n t o f a n y  p le a d in g s  sh a ll b e  

a llo w e d  u n les s  th e  C o u rt is s a tis fie d  fo r re a s o n s  to  b e  re c o rd e d  b y  

C o u rt, th a t g ra v e  a n d  irre m e d ia b le  in ju s tice  w ill b e  c a u s e d  if su ch  

a m e n d m e n t is not p e rm itte d , a n d  on n o  o th e r g ro u n d , a n d  th e  p a rty  so  

a p p ly in g  h a s  n o t b e e n  g u ilty  o f la c h e s ”
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A ccord ing ly , th e  C o u rt m a y  allow  a n  a m e n d m e n t of a n y  p lead in g s  if the  

C ourt is satisfied th at th e  plaintiff w ould suffer g rave  an d  irrem ediable injustice 
if th e  a m e n d m e n t is no t a llo w e d  an d  th e  p la in tiff h a s  not b e e n  guilty  of 

lac h e s .

W h e n  th e  p la in tiffs  w itn es s  w a s  giv ing  ev id e n c e , h e  said  that the n a m e  

of th e  p la in tiff - c o m p a n y  is “ S / o  z a e ® §  ©£>ozs? oob© ’ ’ an d  h e  so u gh t to  
p ro d u c e  th e  C e rt if ic a te  o f Inco rp o ra tio n  of th e  p la in tiff -c o m p a n y  w hich  

w a s  o b je c te d  to  b y  th e  1 st d e fe n d a n t. T h e  le a rn e d  D istrict J u d g e  a llo w ed  

to  p ro d u c e  th e  d o c u m e n t. T h e  w itn es s  co n tin u ed  to g ive  e v id e n c e  on the  

next day, an d  h e  said  th e  plaintiff is ca lled  and  know n as  “C o lom bo  Dockyard  
(P r iv a te ) L td .” a s  w e ll a s  “ S S ooS h i ©zswg® a^ ©  jactazsoomaM” .

T h e  w itn e s s  s ta ted  (p ro c e e d in g s  of th e  D istrict C o u rt d a te d  1 7 .1 .2 0 0 2  

a t p a g e  5 ) th a t th e  p la in tiff is c a lle d  “C o lo m b o  D o c k y a rd  L td .” a s  w e ll as  
“ SSoesSza © a » g ®  siOosiaocoaxa” . “ T h e re a fte r  th e  p la in tiff sought to 

a m e n d  th e  ca p tio n  from  “ SSoesS® ©zsog® a ^ S  jacbzsoocoaxa” to "C o lom bo  

D o c k y a rd  L td ”.

B y th is  a m e n d m e n t th e  p la in tiff is not s e e k in g  to w id e n  th e  sc o p e  or 

a lte r  th e  c h a ra c te r  of th e  ac tio n  a n d  h e  is not try ing  to bring in a  new  

c a u s e  of ac tio n . H e  is m e re ly  se e k in g  to  g ive  th e  correc t descrip tion  of the  

n a m e  of th e  p la in tiff, th e  “C o lo m b o  D o ck ya rd  L im ited ”. It is to b e  o bserved  

th a t “ S®ae3S® @zs>o@® a>x© 5>ctozs3°caa)c3” “ is th e  S in h a la  trans la tion  of 

“C o lo m b o  D o c k y a rd  L im ited ”.

I a m  of th e  v ie w  th a t if th e  C o u rt a llo w s  th e  a m e n d m e n t, no  p re ju d ice  

w ou ld  b e  c a u s e d  to  th e  1 st d e fe n d a n t an d  th e  2n d  3rd  d e fen d an ts . O n  the  

o th e r h a n d  if th e  p ro p o s e d  a m e n d m e n t is re fu s e d , g ra v e  in justice w ou ld  

b e  c a u s e d  to  th e  p la in tiff.

T h e  n e e d  for th e  a m e n d m e n t sought by th e  plaintiff a ro s e  unexpected ly , 
a n d  th e  a c c e p ta n c e  of th e  a m e n d m e n t d o e s  not c a u s e  p re ju d ice  to  th e  

d e fe n d a n ts . H e n c e , th e  a m e n d m e n t should  b e  a llo w ed . (S e e  Charles Vs. 
Samarasinghe{5).

T h e  fa c t th a t th e  p la in tiff is c a lle d  by both  n a m e s , n a m e ly  “ 8®:e38z»  

©slog® 2S3x© 2aOoE>ooCD25X3” an d  “C o lo m b o  D o ckyard  Ltd . w a s  first d isclosed  

a t th e  tria l w h ils t th e  p la in tiff ’s w itn e s s  w a s  g iv in g  e v id e n c e . In th e
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c irc u m s ta n c e s  it a p p e a rs  th a t th e  d e la y  in s e e k in g  th is  a m e n d m e n t is not 

a  d e lib e ra te  delay .

In th e  c a s e  o f Shammari Vs. Premier Airline Agencies (Pvt) Ltd. , (6) 
W e e ra s u r iy a , J . h e ld  th a t th e  q u e s tio n  of la c h e s  c a n n o t b e  d e te rm in e d  

o n ly  b y  co n s id e rin g  th e  n u m b e r o f tria l d a te s  o r th e  p erio d  o f t im e  th a t h ad  

e la p s e d , a s  d e la y  perse  d o e s  not a m o u n t to  lac h e s  an d  th e  c irc u m s ta n c e s  

o f th e  p a rtic u la r c a s e  h a v e  to  b e  ta k e n  in to  a c c o u n t.

In th e s e  c irc u m s ta n c e s , it is m y  c o n s id e re d  v ie w  th a t th e  a m e n d m e n t  

to  th e  ca p tio n  o f th e  p la in t s o u g h t b y  th e  p la in tiff d o e s  n o t v io la te  th e  

provis ions of S ec tio n  9 3  (2 )  o f th e  C ivil P ro c e d u re  C o d e . T h e  a m e n d m e n t  

w o u ld  c a u s e  no  p re ju d ic e  to  th e  d e fe n d a n ts .

F o r th e s e  re a s o n s , th e  o rd e r  o f th e  le a rn e d  A d d itio n a l D is tric t J u d g e  

d a te d  2 0 . 0 2 . 2 0 0 3  is s e t a s id e . T h e  a p p lic a tio n  is a c c o rd in g ly  a llo w e d ,  
b ut w ith o u t co sts .

AM ERATUNGA, J  - 1 a g re e .

Appeal allowed.


