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Thesavalamai—Persona to whom the taw is applicable—Permanent residence acquired 
by an Indian Tamil in Northern Province—Relevancy of the Citizenship Acts 
o f 19iS and 1949—Marriage contracted prior to Ordinance No. 5S of 1947—  
Dissolution by divorce in 1959—Rights of wife against the divorced husband 
in respect of thedialhcddam—Jaffna Matrimonial Rights and Inheritance 
Ordinance [Cap. 55), ns amended by Ordinance No. 58 of 1947—Scope of s. 20 
o f the principal Ordinance.
An Indian Tamil, who, by his pormanont rosidonco and marringo in Jaffna 

prior to 1919, is shown to havo boon an inhabitant of tho Northern Provinco, 
is subjoct to tho Thosavalamai. Tho fact that when tho Citizonship Acts 
wore enacted in 194S and 1949 ho did not havo tho qualifications nocossary 
for citizonship undor those Acts is not rolovnnt to tho question whothor ho 
had already bocorao a pormanont rosidont o f tho Northern Provinco prior to 
1949.

Tho Jaffna Matrimonial Rights and Inheritance Ordinance, as nmondod 
by Ordinanco No. 5S of 1947, doos not affoct any right acquired prior to tho 
date of tho amending Ordinanco. Accordingly, whoro a marringo contracted 
before tho dato of tho amending Ordinance is dissolvod by a decroo for divorco 
after tho amending Ordinanco canio into forco, tho wifo is cntitlod to claim 
from tho divorced husband, undor tho law relating to tediatetam in soction 20 
o f tho principal Ordinanco, ono-half o f  tho unspont profits which, boforo tho 
amending Ordinance became law, had accrued after tho marringo from a business 
which tho husband had commonced before tho marringo. (Quaere, whothor 
soction 20 of tho principal Ordinanco coascd, after tho 1947 amendment, to 
entitlo tho wifo to profits arising from tho business subsequently to tho dato 
o f  tho amendment).

A - P P B A L  fro .n  a  ju d g m e n t  o f  t ! ic  D is t r ic t  C ou rt, P o in t  P e d r o .

G. Ranganathan, Q.C., w ith  K . Thevarajah, fo r  th e  p la in t if f -  

a p p e lla n t .

E. R . S. R. Coomarasicamy, w ith  0 . Chakradaran a n d  V. Tharuma- 
lingarn fo r  th e  d e fe n d a n t-re sp o n d e n t.

Cur. adv. vull.

O c to b o r  16, 1967. H . N . G . F krn-an-d o , C .J .—

T h o  p r in c ip a l qu estion  f o r  d e c is io n  in  th is  a c t io n r w as w h eth er  th e  
d e fe n d a n t , w h o  is th o  d iv o r c e d  h u s b a n d  o f  th e p la in tiff, is s u b je c t  t o  
th o  Tesawalamui. A c c o r d in g  t o  th o  e v id e n ce  o f  th e d e fe n d a n t, h o h a d
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b e e n  b o rn  in  In d ia  a b o u t  1910. A t  th o  ag e  o f  a b o u t  14 y ea rs , h o  h a d  
co m e  to  a  v illa g e  in  th e  N o rth e rn  P r o v in c o  w h ere  lie  h a d  been  cm p loy ’ ed  
fo r  s o m o  y e a rs . I n  1 9 3 0  h o  sta rted  th o  bu s in ess  o f  a  trad er in  th o  sa m e  
v illa g e  a n d  in  1935 h e m a rr ie d  th o p la in tiff , w h o  w as h e rs e lf  a p e rm a n e n t 
in h a b ita n t o f  J a ffn a . T h o  d e fe n d a n t h a d  th e re a fte r  resided  a n d  ca rr ied  
o n  b u sin ess in  th o  N o r th e r n  P ro v in ce  ; h o  d e s cr ib e d  h im s e lf  as a  p e rm a n e n t 
re s id e n t o f  th e J a ffn a  D is tr ic t .

• T h e  Tcsauvlamai a p p lie s  t o  th o  “  M a la b a r  in h a b ita n ts  ”  o f  th o  
N o r th e rn  P r o v in c e , in c lu d in g  p erson s o f  th o  T a m il ra co  w h o  s e t t le d  
in  J a ffn a  a fte r  th e e n a c tm e n t  o f  R e g u la t io n  S o f  1S0G {Chetly v. Chelty J). 
I t  w a s h e ld  in  a series  o f  d ecis ion s  o f  th is  C o u r t  th a t  “ i n h a b i t a n t ”  
m ea n s  a  p e rso n  “  w h o  h a d  a cq u ired  a  p e r m a n e n t  rcs id en co  in  th o  
n a tu re  o f  d o m ic ile  in  th e  N orth ern  P r o v in c e  ”  (13  N .L .R .  7 4 ), o r  “  w h o  
h as h is  p e rm a n e n t h o m e  in th e  P r o v in c e  ”  (1 0  N . L . R .  32 1 ), o r  “  a p e r so n  
w h o  h a s a C e y lo n  d o m ic ile  a n d  a J a ffn a  in h a b ita n c y  ”  (45 N . L . R .  4 1 4 ). 
T h o  d e fe n d a n t ’ s a d m is s io n  th a t  he is a  p e r m a n e n t  resid en t o f  J a ffn a , 
c o u p le d  w ith  th o  fa c ts  th a t  h o  liv ed  a n d  w o rk e d  th e re  fo r  a b o u t  20  y e a rs , 
th a t  h e  is o f  th o  T a m il  race , th a t h e c o n t r a c t e d  a  m a rria ge  t o  a  J a ffn a  
re s id e n t, a n d  th a t  h e  h as n e v o r  resid ed  e lsew h ere  s in ce  1924, a m p ly  
es ta b lish  th a t  h e  w a s  a n  in h a b ita n t o f  th o N o r th e rn  P ro v in ce .

T h o  le a rn e d  D is t r ic t  J u d g o  h e ld  to  th e  co n tra ry ' f o r  tw o  rea son s—
(a) beca u se  a t  th o  t im e  o f  h is  m a rria ge , th o  d e fe n d a n t  h a d  d e s cr ib e d  
h im s e lf  as a n  “  In d ia n  T a m il ” , a n d  (b) b e ca u so  i t  w a s  n o t  p r o v e d  th a t  
th o  d e fe n d a n t  w a s a  c it iz e n  o f  C ey lon  b y  d e s ce n t  o r  reg is tra tion .

T h e  d e s cr ip t io n  “  In d ia n  T a m il ”  is r e fe ra b le  t o  th e  fa c t  th a t  th e  
d e fe n d a n t  w a s  n o t  a  J a ffn a  T a m il in  th o  sen se th a t  h is  fa m ily  h a d  n o t  
been  r e s id e n t  in  J a ffn a  a n d  th a t h o h im se lf h a d  b e e n  an  im m ig ra n t fr o m  
In d ia . B u t  th a t d e s cr ip t io n  d oes n o t  a lte r  th e  e f fe c t  o f  th o p r o v e d  fa c t  
o f  th o  d e fe n d a n t 's  p e rm a n e n t resid en ce  in  J a ffn a  w h ich  c o n s t itu te d  
h im  a n  a c tu a l in h a b ita n t  o f  th e  N o rth e rn  P r o v in c o .

T h o  C itizen sh ip  A c t s  d efin e the p o lit ic a l s ta tu s  o f  c it iz e n s  o f  C e y lo n . 
T h ese  A c ts  w ere  e n a c te d  o n ly  in  1948 a n d  1949, a n d  the fa c t  th a t  a 
p e r s o n  d id  n o t  a t  th a t  stago  h a v o  th e  q u a lifica t io n s  n ecessa ry  f o r  
c it iz e n s h ip  is n o t  r e le v a n t  t o  the q u estion  w h e th e r  th a t  p erson  h a d  a lre a d y  
b e c o m e  a p e rm a n e n t res id en t o f  th o  N o r th e rn  P r o v in c e . W e  are  n o t  
c o n c e r n e d  in  th is  ca so  w ith  th o  m ore  d ifficu lt  q u e s t io n  w h e th e r  a p e rso n  
w h o  h a s c o m e  to  C ey lon  a fte r  194S, a n d  d o e s  n o t  a cq u ire  c it iz e n sh ip  
in  C e y lo n , ca n  c la im  th a t  h e has n everth eless b e e n  a  p e r m a n e n t  in h a b ita n t  
o f  C e y lo n .

Counsel appearing for tho defendant at tho appeal did not seriously 
support tho finding of tho trial Judge, and for tho reasons stated, wo 
reverso that finding and hold that the defendant is subject t o  the 
Thcsawalamai.

1 ( 1935) 37 N. L. R. 253.



T h e  m arriage b e tw e e n  t h o  p la in t if f  a n d  d e fe n d a n t w a s  d is s o lv e d  in  
1959 b y  a  d e cre e  f o r  d iv o r c e .  B y  th a t  tim e  th e  J a ffn a  M a tr im o n ia l 
R ig h ts  a n d  In h e r ita n ce  O rd in a n c e  h a d  been  a m e n d e d  b y  O rd in a n c e  
N o . 53  o f  1947. P r io r  t o  t h a t  a m en d m en t, s . 20  (1 ) o f  th e  O r d in a n c e  
(C h ap ter  4S o f  th e  19 38  E d i t io n )  p r o v id e d  th a t th e  tediatelam o f  e a ch  
sp ou se  in clu d ed  o n e -h a l f  o f  th o  p ro fits  fr o m  th o se p a ra te  p r o p e r t y  o f  
th o o th er  sp ou se  ; o n  t h a t  b a s is  th e  p la in t iff  in  th is ca se  b e c a m e  e n t it le d  
to  o n e -h a lf  o f  th o  p r o fits  w h ic h  a rose  a fte r  th o  m a rr ia g e  f r o m  a  b u s in ess  
w h ich  th o  p la in t if f  h a d  c o m m e n c e d  b e fo re  th e m a rr ia g e . B y  s u b 
se ct io n  (2) o f  s. 2 0 , th e  p la in t i f f  b e co m e  en tit le d  u p o n  t h e  d iv o r c e  in  
1959 to  tako h or  h a l f  o f  th o  a c c u m u la te d  profits .

B u t  Counsel f o r  th e  d e fe n d a n t  a rg u ed  th a t becau se s. 2 0  w a s  r e p e a le d  
in toto b y  th e O rd in a n c e  o f  1947, a n d  becau se th e p re se n t s . 2 0  o f  th e  
p r in cip a l O rd in a n ce  (n o w  C h a p te r  5S) con ta in s  n o  p r o v is io n  c o r r e s p o n d in g  
to  th e  form er s. 2 0 , th e se  p r o f it s  are n o t  n ow  r e co v e ra b le  b y  th e  p la in t iff . 
T h o  answ er to  th is  a r g u m e n t  is  sim ilar  to  th a t g iv e n  b y  th e  m a jo r it y  
o f  a  B en ch  o f  5 J u d g e s  in  th o  case rep orted  in  53 N .L .  R .  3S 5. T h e  
am end ing  O rd in a n ce  d id  n o t  a ffe c t  a n y  r igh t a c q u ir e d  b e fo r e  th o  
am end m en t. U n d e r  th e  f o r m e r  s. 20 (1), th o  p la in t if f  w a s  e n t it le d  t o  
o n e -h a lf o f  th o p r o fits  o f  th e  bu siness, i.o ., she was, a t  th e  t im e  w h e n  th e  
am en d in g  O rd in a n ce  b e c o m e  la w , th e  ow n er  o f  th a t  o n e -h a lf ,,  s u b je c t  
o n ly  to  her h u s b a n d ’s r ig h t  as  m anager o f  the p r o p e r t y  t o  d is p o se  o f  
it . T h a t ow n ersh ip  w a s  a  r ig h t  she a cq u ired  u nder th e  fo r m e r  se c t io n , 
an d  since th e h u s b a n d  d id  n o t  exercise  h is p ow er  o f  d is p o s it io n , sh e  
rem ained  th o  o w n e r  im m e d ia te ly  p r io r  t o  th e  a m e n d m e n t . T h a t  
r ig h t  w as n o t  a ffe c te d  b y  th e  a m en d in g  O rd inance, a n d  w ith  th e  e n tr y  
o f  th o d iv orco  d e c re e  in  1 9 5 9  th o h u sba n d  ceased to  h a v e  th o  p o w e r  
o f  d isp osition  o f  th e  w ife ’s sh a re .

A ccord in g  to  th o  f in d in g s  o f  fa c t  o f  the trial J u d g e , th o  h a lf-s h a re  
o f  th e profits fr o m  th o  b u s in e ss  fr o m  the tim e o f  th e  m a rr ia g e  u n t il 
1947 fa r  e x ce e d e d  th e  su m  o f  R s . 10 ,000 w h ich  th o p la in t if f  h a s  c la im e d  
in  th is  a ction . H e n c e  i t  is  n o t  necessary  to  d e c id e  in  th is  ca se  th e  
qu estion  w h eth or  th e  fo r m e r  s . 20 o f  th e O rd in a n ce  ce a se d , a f t e r  th o  
1947 am end m en t, t o  e n t it lo  th o  w ifo  to  profits  a r is in g  fr o m  th e  b u sin ess  
su bsequ en tly  to  th o  d a te  o f  th e  am en d m en t.

T h e  decree d ism iss in g  th e  p la in t if f ’s a ction  is s e t  a s id e , a n d  d e c re e  
w ill bo  en tered  in  fa v o u r  o f  th e  p la in t iff  fo r —

(a) R s . 10 ,000 a n d  R s .  9S9 56 be in g  in terest a t  th o  le g a l ra te  o n
R s . 10 ,000  f r o m  7 .7 .5 9  till d a te  o f  a c t io n , i .e . ,  2 S .G .6 1 ;

(b) in terest a t  th o  le g a l r a te  o n  R s .  10,9S9 o6  fr o m  d a te  o f  a c t io n  t ill
d a to  o f  d e c re e  a n d  fu rth e r  in terest a t  th o  sa m e  r a t e  o n  th o  
ag g reg a te  a m o u n t  o f  th e  d ecreo  till p a y m e n t ;

(c) costs in  b o th  C o u rts .

Samebawickrame, J .— I agree.
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Appeal allowed.


