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Criminal procedure—Inspection of sc of offence—~Statements of witnesses—Re-

- quirements of oath and cross-ezamination.

‘Where there is an inspection by Court of the locus in quo, statements made
at the spot by . witnesses should be made on oath or affirmation and an
opportunity should be given to the pa.rtxes to croas-exsmme the witnesses
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APPEAL from a judgment of the Magistrate’s Court, Batticaloa.
H. Wanigatunga, with M. D. H. Jayawardene and D. R. P. Goonetilleke,
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March 13, 1951. GRATIAEN J.—

In my opinion the conviction in this case cannot stand. A vital
question which arose for the learned Magistrate’s decision was whether
“the accused could have been identified .by the witnesses for the pro-
secution on the night when the offence is alleged to have been committed.
In these circumstances, at the close of the case for the defence, the learned.
Magistrate made the following record :— '

‘“ As there seems to be some disagreement with regard to the
question of whether two lights alleged to have been placed in the
front compounds of the accused’s house and his mother-in-law’s
house could have shed their light at the spot where the stabbing is
alleged to have taken place it is the wish of parties that I should
inspect this spot and test the light for myself before I give judgment.
I am therefore, fixing an inspection at 6 p.m. at the spot tomorrow.
Thereafter, I shall give my judgment on Friday morning. »’

The inspection of the scene took place as arranged, and it seems clear
from the learned Magistrate’s judgment that on this occasion certain
witnesses were invited, admittedly in the presence of the parties and
without objection, to reconstruct the scene of the alleged offence and
to point out various relevant positions to the Magistrate. The state-
ments made at the spot by these witnesses were not made on oath or
affirmation and no opportunity of cross-examining them was offered
to the defence. In the result, the ‘decision of the learned Magistrate
was to some extent influenced by the unsworn statements of the witnesses.
concerned. This is yet another illustration of a well-intentioned
Magisterial inspection of the locus in guo which was unfortunately
attended by substantial irregularities. (Barnes v. Pinto! and Aron
Singho v. Buultjens >¢) In the circumstances I quash’the conviction and
order that thg, case be retried before another Magistrate.

Sent back for re-trial.
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