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1937 Present . H o n . Mr. A. E. K e u n e m a n , Commissioner of Assize. 

T H E K I N G v. G A B R I E L et al. 

31—P. C. Avissawella, 12,421. 

Statement to Police Officer—Statement challenged by defending Counsel— 
Correct version given by Police Officer—No contravention of section 122 
(3) of the Criminal Procedure Code—Evidence Ordinance, s. 157. 
Where a statement made to a Police Officer by a witness was challenged 

by the defending Counsel in cross-examination of the witness and the 
Police Officer in the course of his evidence gave a correct version of 
the statement, refreshing his memory by reference to the recorded 
statement,— 

Held that the use of the statement was not a contravention of section 
122 (3) of the Criminal Procedure Code. 

Held further, that the statement, in the circumstances in which it was 
made, was a voluntary complaint made to the Police Officer and not a 
statement under section 122 of the Criminal Procedure Code and was 
therefore admissible under section 157 of the Evidence Ordinance. 

Rex v. Pabilis (25 N. L. R. 424) referred to. 
• 34 N. L. R. 185. 
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TH I S w a s a n appl icat ion to s ta te a case under sec t ion 355 (1) of t h e 
Criminal P r o c e d u r e Code. 

T h e facts are fu l ly stated in the order of the Commiss ioner of Ass ize . 

R. L. Pereira, K.C. ( w i t h h i m R. G. C. Pereira), for third accused. 

M. M. I Kariapper, C. C, for the Crown. 
Cur. adv. vult. 

J u n e 21, 1937. Order. 

This is a n application m a d e on behalf of the third accused under 
sect ion 355 (1) of the Criminal Procedure Code reques t ing m e to s ta te a 
case on the g r o u n d that t h e s ta tement m a d e by the w i t n e s s M e n t h o n o n a 
to the Po l i ce Inspector concerning the third accused w a s exp la ined b y m e 
t o the jury, and that the s ta tement could not be used for the purpose of 
corroborating Menthonona's s ta tement under sec t ion 122 (3) of that 
(-ode. The facts of the case stated short ly are as fo l l ows : — 

S e v e n accused inc luding t h e third accused w e r e indicted u n d e r t w e l v e 
counts of u n l a w f u l assembly , rioting, housebreak ing by night , abduct ion, 
robbery, and rape. The n inth count charged all the accused w i t h the 
offence of abduct ing Menthonona in order that she m a y b e forced to 
i l l icit intercourse under sect ion 357 of the C e y l o n P e n a l Code. T h e 
twe l f th count charged the first, fifth, and s ix th accused w i t h c o m ­
mit t ing rape on Menthonona under sect ion 364 of that Code. 

Ev idence w a s led b y the prosecut ion to prove an episode about 6.30 P.M. 
o n the night of J u n e 19, 1936, in w h i c h t h e w o m a n M e n t h o n o n a w h i l e 
l eav ing Kanna lo ta es tate w a s s lapped and dragged by certain of the 
accused. On this occasion she is said to h a v e b e e n rescued. This 
episode h o w e v e r w a s not m a d e the subject of any charge. E v i d e n c e 
w a s also led to s h o w t h a t later in the n ight , w h i l e Menthonona , 
D i s sanayake ( w h o w a s keep ing her as a m i s t r e s s ) , and a servant girl N e l l y 
w e r e in their room w i t h the door bolted, a n u m b e r of m e n inc luding 
s o m e of the accused c a m e to that place, asked the. i n m a t e s of the room 
to get out. forced o p e n t h e door, and ins is ted on their l eav ing the estate . 
U p o n this, Menthonona, Dissanayake , and N e l l y left the r o o m and w e r e 
proceeding out of the estate w i t h a lantern, and had g o n e less than a 100 
yards , w h e n t h e y w e r e set upon by a n u m b e r of m e n , inc lud ing some of 
t h e accused. D i s sanayake w a s se ized and bl indfolded, and M e n t h o ­
nona w a s dragged a w a y and raped, and N e l l y had to h ide under a tea 
bush ti l l morning . 

Menthonona in her ev idence purported to ident i fy the first, third, and 
s ix th accused as be ing a m o n g the persons w h o w e r e on the verandah of 
h e r room as she c a m e out after t h e door w a s forced. S h e also said that 
at the t ime of the assault she identif ied the third, fifth, and s ix th accused, 
and said that the s ix th se ized her and dragged her a w a y , and w a s later 
assisted by the first and fifth accused, that she w a s taken to a spot 
w h e r e there w a s jung le and rubber and w a s raped first b y the s ix th , 
then b y the first, and t h e n b y t h e fifth accused. S h e further s tated that 
t h e fifth and s ix th accused then left her in charge of the first accused, 
w h o s tayed w i t h her through the night , and in t h e smal l hours of t h e 
m o r n i n g took her to some abandoned l ines , b e y o n d the boundary of t h e 
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estate , and there t ied her m o u t h and hands and raped her again. Her 
bandages w e r e eventua l ly untied, and she cried out for he lp , and a m a n 
Kiribanda came, and after the first accused had gone a w a y took her to 
h i s mother's house , w h e r e the w o m a n remained in a n exhausted condition. 
M e a n w h i l e Kiribanda w e n t in search of the h e a d m a n or the Pol ice . 
Kir ibanda m e t the Inspector on h i s w a y and brought h i m to his house 
w h e r e Menthonona w a s at the t ime. Menthonona made a s tatement 
to h i m there and also later at the spot w h e r e i t w a s recorded. In cross -
examinat ion b y Mr. R. L. Pereira w h o appeared for the first to fifth and 
seventh accused, Menthonona w a s quest ioned w i t h regard to the state­
m e n t she had made to the Inspector. The cross-examinat ion w a s based 
upon a report dated J u n e 20, 1936, made b y the Inspector to the Pol ice 
Court. The re levant paragraph in this report w h i c h w a s read to her by 
cross -examining Counsel is as fo l lows : — 

" I found the w i f e of t h e complainant in the house of one Kiribanda. 
S h e had blood on her clothes and injuries on her body. S h e stated that 
s h e had been raped b y Gabriel and two other m e n w h o s e names she did 
not k n o w but w h o m she could identify." Gabriel is the n a m e of the 
first accused. Counsel for the defence made a point of the fact that 
Menthonona did not m e n t i o n the n a m e of the fifth accused w h o m she 
admitted she k n e w to be Martin. I. do not r e m e m b e r any cross-examina­
tion w i t h regard to the absence of any reference to the other persons 
besides these three w h o w e r e ment ioned, but it w a s possible to draw an 
inference from the report that she had only referred to three persons. 

The ev idence of Dissanayake, N e l l y , and other wi tnesses w a s also led. 
W h e n the Inspector (Mr. Schokman) w a s in the box, Crown Counsel 
proceeded among other things to obtain from h i m oral ev idence of the 
s ta tement m a d e to h i m b y Menthonona. N o object ion w a s taken then 
or at any t ime before the verdict of the jury w a s g iven to the admission 
of this evidence . A t an early s tage the Inspector asked permiss ion to 
refresh his m e m o r y b y referring to his notebook and I thought it 
reasonable in the c ircumstances of the case to a l low h im to do so. 
Mr. R. L. Pere ira thereupon c la imed and w a s a l lowed the right to 
e x a m i n e the Inspector's notebook, and the notebook w a s in fact handed 
to h i m and e x a m i n e d by him. 

The Inspector expla ined that the report of June 20, 1936, w a s very 
short, and in some respects incorrect. It had been drawn up in a hurry 
la te at night , o w i n g to a desire of the Proctor for the accused to transfer 
the prisoners from Pol ice custody to the custody of the Fiscal, w i t h a 
v i e w to the obtaining of bail. H e proceeded to g ive oral ev idence of the 
fu l l s tatement of Menthonona disclosing in the course of his evidence, 
that Menthonona had g i v e n the names of t w o m e n w h o had raped her, 
namely , of Gabriel (first accused) and Mart in (fifth accused) and not as 
s tated in the report, on ly of Gabriel , and had also spoken of her recog­
ni t ion of the third accused among the persons w h o w e r e present after the 
breaking d o w n of the door and also at the later assault, and she also 
spoke to the other incidents of that night. 

The Inspector w a s subjected to a considerable amount of cross-
examinat ion w i t h regard to this ev idence partly directed to showing 
discrepancies , b e t w e e n Menthonona's s tatement to the Pol ice and her 
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s ta tement before m e a n d s h o w i n g a m o n g other th ings that her a l l eged 
descript ion of the sixth, accused d id n o t ta l ly w i t h t h e appearance of the 
s i x t h accused, and also w i t h regard to the differences b e t w e e n the 
Inspector's ev idence and h is report. 

In the course of m y address to t h e Jury , I exp la ined to t h e m M e n t h o -
nona's s ta tement m a d e o n var ious occasions, inc luding her s ta tement 
t o the Pol ice . I also deal t w i t h t h e var ious s ta tements m a d e b y t h e 
other w i tnes se s on various occas ions as e l ic i ted in ev idence . I w a r n e d 
t h e jury that the ev idence of the w i t n e s s e s g i v e n in the S u p r e m e Court, 
if be l ieved, w a s t h e e v i d e n c e on w h i c h t h e y cou ld act. 

B y their verdict , the j u r y found the first, fifth, and s ix th accused 
gu i l ty under counts n ine and t w e l v e , and t h e third accused gu i l ty under 
count n ine of abduction. T h e verdic t w a s g i v e n on the e v e n i n g of J u n e 
17, 1937, and I deferred sentence ti l l the n e x t morning . 

On the morn ing of t h e 18th Mr. R. L. Pere ira appeared in Court and 
m a d e the appl icat ion I h a v e ment ioned . U p to that t i m e no object ion 
w a s taken o n this ground. I a m certa in ly of opin ion that th i s object ion 
should h a v e b e e n m a d e at an earl ier state, but I do not m a k e that a 
ground for refus ing th i s applicat ion. 

T h e re levant sect ion of the Criminal Procedure Code is sect ion 122, 
sub-sect ion ( 3 ) . 

" N o s ta tement m a d e b y any person to a Po l i ce Officer or an Inquirer 
in the course of any invest igat ion under th i s chapter shal l b e used other­
w i s e than to prove that the w i t n e s s m a d e -a different s ta t em ent at a 
different t ime, or to refresh t h e m e m o r y of t h e person recording i t . " 

It is to b e noted in this case that t h e s ta t e ment m a d e b y M e n t h o n o n a 
to the Pol ice w a s first brought into quest ion by cros s - examin ing Counsel , 
w h o depended upon the Inspector's report to the Po l i ce Court, and that 
this report w a s used for the purpose of discredit ing the w i tnes s . T h e 
report w a s a v e r y short s t a t e men t as far as Menthonona's e v i d e n c e w a s 
concerned, and once an a l legat ion w a s m a d e that this w a s her s ta tement , 
I cannot see any principle of l a w or jus t i ce w h i c h can p r e v e n t the correct 
vers ion of the s ta tement from be ing proved, nor do I th ink that it can b e 
said that the s ta tement is be ing used for the purpose of corroborating 
the wi tness . 

Further, Menthonona's s ta tement to the Po l i ce w a s in i tself the subject 
of cross-examinat ion b y defending Counse l w h e n the Inspector w a s in t h e 
box , and certain port ions of that s ta tement w e r e ut i l ized b y de fending 
Counsel for the purposes of the defence . 

I think the ev idence of Menthonona's s ta t em ent to the Po l i ce w a s 
admiss ib le in ev idence . 

There is another reason w h y I th ink th i s e v i d e n c e m a y be regarded a s 
admissible . Whi l e it is t rue that t h e first informat ion of the e v e n t s of 
the n ight in quest ion w a s g i v e n b y D i s s a n a y a k e at the Po l i ce Stat ion , 
o n that occasion h e on ly spoke to w h a t h e k n e w . The on ly informat ion 
of the carrying a w a y and the rape w a s that suppl ied by M e n t h o n o n a 
to the Inspector. I a m not satisfied that her s ta tement to the' P o l i c e 
i s one that properly c o m e s in under sect ion 122. ^ 
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I m a y refer in this connect ion to R e x v. Pab i l i s 1 . In this case t w o 
young w o m e n m e t a group of s ix m e n w h o w e r e near a tavern. T w o of 
these y o u n g m e n seized the w o m e n and carried them off separately to the 
fields. One of the young w o m e n succeeded in escaping and made a formal 
complaint at the Pol ice Station. W h e n she had finished and the state­
m e n t s of certain other wi tnesses w e r e being recorded, the other young 
w o m a n w h o had yie lded to the desire of her assailant appeared at the 
s tat ion and made her statement . 

Oral ev idence w a s permitted as regards both the s tatements and on a 
case stated the Divis ional Court held that both these s tatements w e r e 
properly admitted. 

In the present case, it is in ev idence that Kiribanda w a s sent to fetch 
the Headman or Pol ice Inspector, and happened to m e e t the latter on the 
w a y , and brought h i m eventua l ly to the house where Menthonona was . 
J think that the s tatement of the w o m a n Menthonona may be regarded 
as a voluntary complaint made to the Inspector, and not a s tatement 
under section 122 of the Criminal Procedure Code, and that the s tatement 
can be admitted under section 157 of the Evidence Ordinance. 

One other mat ter m a y be ment ioned. What is forbidden by section 
122 (3) ? Is it the production of the recorded s tatement of the wi tness ? 
Or, is there a further prohibition of any oral ev idence g iven by the 
recording Pol ice Officer of the s tatement made to h im ? * On this point 
I h a v e been g iven a number of authorities by defending Counsel (Hameed 
v. Kathan ~, King v. Cooray % King v. Soysa', Wickremdsinghe v. Fernando"). 
These cases are based upon the decis ion in Dal Singh v. The King 
Emperor0, wh ich approved of the decision in Queen Empress v. Mannu''. 
In all these cases the point turned on the admission of the recorded 
s tatement itself. 

If w e e x a m i n e the language of section 122 (3) w e find that the 
" s t a t e m e n t " shall not be used o therwise than " to prove that the 
w i tnes s made a different s tatement at a different t ime or to refresh the 
m e m o r y of the person recording i t" . The second alternative appears to 
indicate that t h e ' " s t a t e m e n t " in quest ion is the recorded statement or 
writ ing. There wou ld be no meaning in the recording officer using the 
verbal s tatement for the purpose of refreshing his memory . 

The only authority I have been able to find on this point is the dictum 
of Bertram C.J. in Rex. v. Pabilis (supra). " A difficulty has from 
t ime to t ime arisen w i t h regard to the words ' to refresh the memory of 
the person recording i t ' . These words have a lways seemed to me to 
imply that an officer recording such a s tatement may (where the law 
a l lows it, e.g., under sect ion 157 of the Evidence Ordinance) g ive oral 
ev idence as to the terms of that statement, but may not put in the 
wr i t t en s tatement itself. H e m a y only use that s tatement to refresh 
h i s memory , though of course, Counsel for the defence may call for a 
s tatement so used under sect ion 161 of the Evidence Ordinance." 

» 25 N. L. R. 424. ' 26N. L. R. 324. 
• 4 C W. R. 363. 6 29 L. R. 403. 
» 28 N. L. R. 74.

 8
 H6 L. T. 621. 

• 1 L.R. 19 AU. 390. 
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This appears in the reference to the Div is ional Court but that Court 
refrained from deciding the point. I h a v e consulted the Indian authori­
t ies under sect ion 162 of the Indian Criminal Procedure Code, but t h e y 
are not exac t ly in point, as the sect ion in the Code of 1898 on ly l imi ted 
the use of the wr i t ing and a later a m e n d m e n t prohibited both t h e 
s ta tement and the wri t ing . 

B u t at the t i m e w h e n the wr i t ing w a s prohibited, the Indian Courts 
general ly permit ted the l eading of oral ev idence by the recording officer. 
T h e r e w e r e h o w e v e r in a f e w cases express ions of opinion that e v e n t h e 
oral ev idence cannot be a l lowed. 

With respect I am incl ined to agree w i t h the d ic tum of Ber tram C.J. 
and think that h e se t s out a reasonable interpretat ion of the section. 

It is not h o w e v e r necessary for m e to g i v e a decis ion on this point , 
and had th i s been the o n l v point, I should h a v e b e e n agreeable to s ta te 
a case for decision. 

T h e application is refused. 

Appl icat ion refused. 


