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Present: L a s c e l l e s C .J . a n d Pereira J . 

M U D I Y A N S E et al. v. B A N D A et al. 

231—D. C. Kegalla, 3,410. 

Kandyan law—Deed of gift—Consideration in part money and in part 
assistance to be rendered in the future—Revocation. 

A Kandyan deed of gift was g iven b y reason of the love and 
affection of the donor t o the donees, and of divers other good 
reasons, .and also wi th the object of obtaining assistance and 
succour, and also in consideration of the sum of R s . 100, which w a s 
about a t e n t h of the value, paid b y the donees. The deed did not 
contain a clause renouncing the right of revoking the donation. 

Held, that the deed of donation was revocab le ; the donee was 
declared entit led to receive back from the donor's representatives 
the sum of R s . 100, and to be compensated for improvements made' 
b y him to the property. 

PEBEIBA J . — U n d e r the K a n d y a n law a deed which purports to 
constitute a donation, and which is presumably intended b y the 
donor to operate as a donation, and is accepted b y the donee as 
such, whatever the mot ive for the deed m a y b e , is, as a general 
rule, revocable. This rule must be followed in all cases, unless the 
special circumstances of any particular case render i t manifestly 
unfair that i t should be applied to it. Thus, where a deed is 
executed in consideration of something to be done in future b y the 
donee, and that thing is actually done b y him, having been induced 
thereto by reason of the execut ion of the deed, the deed should, 
on grounds of natural equity , be deemed to be irrevocable ; but 
i t is doubtful that a donation for the pas t consideration should be 
allowed to be regarded as an exception to the rule. 

rj^HE facts appear from t h e j u d g m e n t . 

Bawa, K.C., for plaintiffs, appe l lants . 

A. St. V. Jayewardene, for de fendant s , r e s p o n d e n t s . 

Cur. adv. vult. 

October 3 1 , 1912. LASCELLES C . J , — 

T h e deed of gift under cons iderat ion purports to be g i v e n b y 
reason of t h e l ove and affection of t h e donor t o t h e d o n e e s , a n d o f 
d ivers o t h e r good reasons , " and also w i t h t h e object of obta in ing 
ass i s tance and succour , and also in cons iderat ion of t h e s u m of 
R s . 100 pa id b y t h e d o n e e s . " T h e deed does not conta in t h e c lause 
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frequently found in similar ins truments renouncing the right of 
revoking the donat ion. 

T h e question, for determinat ion is whether such a deed is revocable 
by t h e donor, o n t h e ground that t h e donees h a v e not g iven t h e 
promised succour and ass i s tance . I n order t o decide t h e quest ion, 
i t i s necessary t o h a v e regard t o w h a t appears tp be the real nature 
of t h e transact ion and t h e intent ion of the parties; v i ewed , of 
course , by t h e l ight of K a n d y a n c u s t o m and law. 

N o w , but for t h e c i rcumstance that the donation purports t o h a v e 
been m a d e part ly in consideration of B s . 100, there would be n o 
room for doubt . T h e d e e d wou ld in n o w a y h a v e differed from the 
c o m m o n form of donat ion b y which Kandyans are a c c u s t o m e d to 
m a k e provis ion for their o ld age . T h e property is g iven to relat ions 
o n t h e condit ion t h a t the latter should he lp the donor. If the 
donees fail to carry o u t this condit ion, t h e deed i s revocable by 
K a n d y a n law . T h e quest ion is t h u s whether a donat ion which 
would o therwise be revocable loses t h e character of revocabil i ty 
by reason of t h e fact t h a t it i s expressed t o be m a d e in part fox a 
monetary considerat ion. 

W h a t w a s t h e in tent ion of t h e part ies? On t h e face of t h e deed , 
it i s c lear t h a t t h e objec t wh ich the donor had principally in v i e w 
w a s to secure t h e future ass i s tance of the; donees . I s i t reasonable 
to suppose t h a t t h e donor, by accept ing a s u m of m o n e y representing 
o n e - t e n t h of t h e va lue of t h e property, in tended t o m a k e t h e trans­
act ion an uncondit ional transfer, s o as t o deprive h imse l f of all 
securi ty for receiv ing succour and ass i s tance from the d o n e e s ? 
T h e answer m u s t clearly be in t h e negat ive . I n m y opinion the 
decis ions of t h e F u l l Court in Tikiri Kumarihamy v. De Silva 1 and 
that of W e n d t J . and W o o d B e n t o n J . in the s a m e case 2 d o not 
cons t i tu te any authority in favour of t h e irrevocability of t h e deed 
n o w in quest ion , as the t erms of t h a t deed differ in the m o s t essent ia l 
particulars from those of t h e deed wh ich was the subject -matter of 
t h e decis ion in Tikiri Kumarihamy v. De Silva.1 H e r e the donat ion 
w a s m a d e partly, and, as I hold, principally, in consideration of 
future services to be rendered by the donees , and there is no c lause 
renouncing the power of revocation. I n the case to which I h a v e 
referred, t h e deed w a s g iven entirely for services already rendered, 
and t h e deed conta ined a covenant that the donor and her descend­
ants are bound by the donat ion, and wou ld not dispute it. The 
form o i t h e donat ion w a s such as to displace the presumpt ion of 
revocabi l i ty . 

I n t h e present case t h e fact that s o m e monetary consideration 
w a s paid on the execut ion of t h e d e e d i s no t enough t o indicate an 
in tent ion o n t h e part of t h e donor t h a t the deed should not , l ike 
ordinary K a n d y a n deeds of gift, b e revocable . 

I agree w i t h the order proposed by m y Brother. 
« (1909) 12 N. L. R. 74. * (190C) 9 N. L. R. 202. 
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PEREIBA J . — 1 9 l a -

T h e ques t ion in th i s case i s w h e t h e r t h e d e e d of g i f t N o . 3 , 9 6 4 , Mudiycmn 
d a t e d October 15 , 1908, e x e c u t e d b y Punch ira la i n favour of t h e Banda 
defendants and t w o o thers , w a s revocable under t h e K a n d y a n law . 
T h e deed o n t h e face of i t (according t o t h e t rans la t ion filed of 
record) purports t o b e a d e e d of gift made; by t h e donor in favour 
of t h e d o n e e s o w i n g t o t h e " l ove and affection " borne by t h e 
former t o the lat ter , " and also w i t h t h e object o f obta in ing as s i s tance 
and succour, and also in considerat ion of t h e s u m of R s . 100 paid 
by t h e donees t o t h e d o n o r . " I n t h e d e e d by w h i c h t h e donor 
revoked th i s deed h e s e t s forth, as h i s reason for t h e revocat ion , t h e 
fact that h e got n o as s i s tance and succour from t h e d o n e e s , and 
that i t h a d b e c o m e necessary t o raise m o n e y for h i s s u s t e n a n c e . 
T h e D i s t r i c t J u d g e rel ies o n t h e c a s e of Tikiri Kumarihamy v. 
De Silva,1 in w h i c h , as h e h imsel f s t a t e s in his. j u d g m e n t , t h e rul ing 
w a s t h a t a K a n d y a n d e e d of gift m a d e for p a s t serv ices rendered 
by t h e donee to t h e donor w a s irrevocable; b u t i t h a s to b e borne 
in m i n d t h a t in t h e present case a par t of t h e cons iderat ion w a s 
future services t o b e rendered by t h e donees t o t h e donor. T h e 
K a n d y a n law, pure and s i m p l e as i t s e e m s t o m e , i s t h a t , subjec t 
to o n e or t w o except ions w h i c h are* not wor th no t i c ing here , a .deed 
of gift, t h a t i s t o say , a deed t o c o n s t i t u t e a donat ion , and which 
is i n t e n d e d by t h e donor t o opera te as a donat ion , and is a c c e p t e d 
by t h e d o n e e as such , w h a t e v e r t h e m o t i v e for t h e d e e d m a y be , 
is revocable ( see Armour's Grammar of the Kandyan Law 90). 
T h a t be ing t h e law, it m u s t , I th ink, in all c a s e s be! fo l lowed, e x c e p t 
in a case to the specia l c i r c u m s t a n c e s of w h i c h i t is qu i te m a n i f e s t 
that i t w a s not i n t e n d e d t o apply in all i t s rigour. A s o b s e r v e d by 
an e m i n e n t J u d g e , " i t i s far more important t h e l a w should be 
adminis tered w i t h abso lute integr i ty t h a n t h a t in t h i s c a s e or t h a t 
t h e l a w should be a good l a w or a bad o n e " (Lord Coleridge, Reg. 
v. Ramsey2). "In a recent"case"that w a s "argued before m y brother 
E n n i s and mysel f , I expressed m y opin ion t h a t t h e K a n d y a n l a w 
as to t h e revocabi l i ty of d e e d s of gift , s o long as i t i s n o t modi f i ed 
by t h e Leg i s la ture , should , as far as poss ib le , b e g i v e n effect t o 
(21 ,338 D . C. K a n d y , ct'rca S e p t e m b e r 25 , 1912) . I e x p r e s s e d 
m y v i e w there t h a t a p a s t cons iderat ion w a s n o cons iderat ion 
at all, and t h a t , as la id d o w n b y A n s o n in h i s work o n t h e Law 
of Contracts 99, i t w a s a " m e r e s e n t i m e n t of gra t i tude or 
honour p r o m p t i n g a re turn for benef i t s r e c e i v e d , " a n d I 
d o u b t e d very m u c h t h e w i s d o m and e x p e d i e n c y of m a k i n g a 
donat ion for a pas t cons iderat ion a n e x c e p t i o n t o t h e rule as to t h e 
revocabi l i ty of deeds of gift . I n m y op in ion i t i s o n l y where a d e e d 
of gift i s e x e c u t e d in cons iderat ion of s o m e t h i n g t o be done in future 
b y t h e donee , and t h a t th ing is ac tua l ly d o n e b y h i m , h a v i n g b e e n 
induced to d o s o by t h e e x e c u t i o n of t h e d e e d t h a t the d e e d should , 

1 {1909).IS N. L. B. 74. * (1883) Cab. A Ellis, Q. B: D. Rep. 134. 
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o n grounds of natural equity, be d e e m e d t o be irrevocable. T h a t 
i s , indeed, t h e Kandyan law. Armour, at page 95 of his work, 
s a y s : " S o m e gifts are irrevocable; for ins tance , if t h e proprietor 
executed a deed, and thereby m a d e over h i s lands t o another person, 
s t ipulat ing that t h e d o n e e shal l pay off t h e donor's debt 's and also 
render ass is tance and support t o t h e donor during t h e remainder 
of h i s l ife, and if the said deed conta in also a c lause debarring t h e 
donor from resuming t h e land and from making any other disposal 
thereof, if t h e donee did discharge t h e said debt , h e wil l h a v e 
acquired thereby the r ights of a purchaser t o t h e lands in quest ion, 
and consequent ly that d e e d will b e irrevocable; b u t the donee , 
a l though he acquired the t i t le of purchaser, wil l y e t cont inue under 
t h e obl igat ion of rendering ass i s tance a n d support t o t h e former 
proprietor." H e r e t h e m o t i v e , so t o say, for the deed w a s the 
promise o n the part of t h e donee t o pay off the donor's debts and 
t o render h i m ass i s tance . H e had done the former, and, apparent ly , 
h e w a s doing the latter. I n t h e present case , however , t h e donee 
o m i t t e d al together t o render ass i s tance t o the donor, and h e w a s 
therefore not ent i t led to c l a i m for h i s deed exempt ion from the 
operat ion of the general rule permit t ing revocation of deeds of gift. 

-I should, before closing, like to say a word about two at l eas t of 
the cases referred to in t h e course of t h e argument . I n Tikiri 
Kumarihamy v. De Silva 1 H u t c h i n s o n C.J . s a y s : " This case is 
concluded by t h e decis ion of t h e F u l l Court in D . C. Kurunegala , 
13 ,801 , reported in 3 Lorenz 72"—a mis take for 76; but on 
reference t o t h e la t ter case , i t wil l be s e e n t h a t the deed i n quest ion 
in it was a d e e d granted not only in considerat ion of past services , 
but of future services as wel l . A n d so in the case of Henaya v. 
Rerna,2 t h e considerat ion for t h e gift, inter alia, w a s abstent ion ( that 
i s , in t h e future) o n t h e part of t h e d o n e e f rom recovering m o n e y 
l ent t o the donor, and! apparently an undertaking by the donee t o 
render " ass i s tance for the f u t u r e , " I n Tikiri Kumarihamy v. De. 
Silva 1 Middle ton J . observes : " I n m y opinion the ruling laid down 
by t h e F u l l Court in Bologna v. Punchi Mahatmaya,3 t aken in con­
junct ion w i t h t h e rul ing of the F u l l Court in Kiri Menika v. Ganrala,*-
should guide t h e decisions w h e t h e r or n o t a K a n d y a n deed of gift 
i s revocable or n o t . " B o t h t h e s e cases , especial ly the latter, appear 
t o m e to support t h e v iews that I h a v e expressed above. I n the 
latter case t h e S u p r e m e Court he ld as fo l lows: " T h e S u p r e m e 
Court th inks it c lear t h a t the general rule is t h a t K a n d y a n deeds 
of gift are revocable , and also t h a t before a particular d e e d is he ld 
t o b e except ional t o th i s rule, i t should b e s h o w n t h a t t h e c ircum­
s t a n c e s w h i c h cons t i tu te non-revocabil i ty appear m o s t clearly on 

• t h e face of the deed itself. T h e words in t h e present deed as t o 
services ' cont inued t o b e rendered ' do n o t appear to t h e S u p r e m e 

i (1909) ISt N. L. R. 74. 3 Ram. 63-68,195. 

* (1909) 1 S. C. C. 47. * 3 Lorenz 76. 
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1912. 
PEBETBA J. 

Mudiyanse 
v. Banda 

Court to be sufficiently c lear a n d s t r o n g . " T h e conc lud ing port ion 
of th i s passage clearly m e a n s t h a t if t h e words as t o serv ices c o n t i n u e d 
t o be rendered were clear, a n d s u c h serv ices w e r e a c t u a l l y rendered , 
t h e d e e d w o u l d b e an e x c e p t i o n t o t h e rule . 

For t h e reasons g i v e n above I wou ld s e t as ide t h e j u d g m e n t , a n d 
en ter j u d g m e n t for t h e plaintiffs in t e r m s of t h e first and s e c o n d 
prayers of t h e p la int . N o e x e c u t i o n wil l i s sue unt i l t h e plaintiffs 
p a y t h e de fendants , or depos i t in Court for their benef i t , t h e s u m of 
B s . 100 pa id b y t h e m t o t h e donor, a n d s u c h c o m p e n s a t i o n — t o b e 
a s se s sed by t h e Dis tr ic t J u d g e — a s m a y b e d u e t o t h e d e f e n d a n t s for 
i m p r o v e m e n t s , if any , effected b y t h e m o n t h e l a n d . E a c h party 
wi l l bear h i s o w n cos ts , s o far, i n both Courts . -

Set aaide. 


