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LIYANAGE
V.

KARUNARATNE

SUPREME COURT
SHARVANANDA. A. C. J.. WIMALARATNE. J.
AND ABDUL CADER.J..
S. C. NO. 20/83. C. A. No. 458/81.
NOVEMBER 11. 1983.

Writ of Certiorari — Vesting order made under Section 17 of the Ceiling on 
Housing Property Law, No. 1 of 1973.

The Appellant filed an application in the Court of Appeal praying, inter alia, for 
the issue of a writ of certiorari to quash the vesting order made under section 1 7 
of the Ceiling on Housing Property Law, No. 1 of 1973, by the then Minister of 
Housing.

In his petition the Appellant stated, inter alia

(a) that he became aware of the publication of the said order on 10th January. 
1977.

(b) that on 3rd February. 1977, he lodged an appeal against the order before 
the Board of Review constituted under the Ceiling on Housing Property Law 
and that by letter dated 25th of April. 1977. he had invited the attention of 
the Board regarding the said Appeal, but had received no intimation 
whatsoever.

(c) that by the letters dated 1 2.09.1977 and 14.11.1980 addressed to the 4th 
Respondent, the present Minister of Housing, he had1 sought administrative 
relief.

Held—

The Court of Appeal has. in reaching the conclusion that there was undue delay 
on the part of the petitioner in applying to that Court for relief, overlooked the 
appellant's appeals dated 12.09.77 and 14.11.80 to the 4th Respondent, the 
present Minister of Housing, for relief.

These appeals to the Minister for administrative relief are not irrelevant, but have 
significance and relevance. They show that the Appellant had not acquiesced in 
the vesting of his house by the order. The Petitioner was in the circumstances 
justified in seeking relief from the Minister. The delay occasioned by pursuing 
this legal remedy cannot be counted against the petitioner as unreasonable. The 
vesting order was admittedly a nullity and certiorari should issue.
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November 25. 1 983 
SHARVANANDA, A. C. J.

The A p p e lla n t file d  an a p p lica tio n  in the  C ourt o f A ppea l on 
25th April. 1981, pray ing , inter alia, fo r  the issue o f a w r it  o f 
Certiorari to  quash  the  V esting  O rder dated 19. 5. 76 m ade, 
u n d e r se c tio n  1 7 o f th e  C e ilin g  on  H ous ing  P roperty  Law  No. 
1 o f 19 7 3 .  by th e  th e n  M in is te r  o f H ousing , in respect o f 
prem ises bearing  No. 1 3 0 /5 2 ,  K ir illapona  Avenue, C o lom bo . 
The said o rd e r had been pub lish e d  in th e  G ove rnm en t 
Gazette o f 13 th  A u g u s t 1 9 7 6 .

In his p e titio n  the  A p p e lla n t stated, inter alia

(a) th a t he becam e aw are  o f th e  p u b lic a tio n  o f the  sa id o rd e r on 
10 th  o f January, 1 9 7 7 .

(b) th a t on  3 rd  February 1 9 7 7 , he lodged  an appea l aga ins t the  
o rd e r be fo re  th e  Board o f R eview  c o n s titu te d  u n d e r the  
C e iling  on H ous ing  P roperty  Law and th a t by le tte r dated 
2 5 th  o f A p ril. 1 9 7 7 . he had in v ited  the  a tte n tio n  o f the  Board 
re g a rd in g  the  said A ppea l, b u t had rece ived no in tim a tio n  
w hatsoeve r.
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(c) th a t by the  le tte rs  da ted  1 2 .0 9 .1 9 7 7  and 1 4 . 1 1 . 1 9 8 0  
addressed to  the  4 th  responden t, the  present M in is te r o f 
H ousing, he had so u g h t a d m in is tra tive  relief.

A t the  hearing  o f the  a p p lic a tio n  in the  C ou rt o f 
A ppea l,C ounse l fo r  the  1st R esponden t (the tenan t o f prem ises 
No. 1 3 0 / 5 2 )  concede d  th a t the  V es ting  O rder dated 1 9 .5 .7 6 , 
was a nu llity , bu t how ever, ob je c te d  to  the  issue o f a w r it  o f 
certiorari on the  g ro u n d  th a t the re  had been undue  delay. By its 
ju d g m e n t dated 1 7 .1 2 .8 2 , the  C o u rt o f A ppea l uphe ld  the  plea 
o f de lay and d ism issed the  appe llan t's  a p p lica tio n  w ith  costs.

The concess ion  on the  part o f the  C ounse l fo r  the 1st 
re sp o n d e n t th a t the  V es ting  O rder dated 1 9 .5 .7 6  was bad in law  
a n d  w a s  a n u l l i t y ,  w a s  b a s e d  o n  t h e  d e c i s i o n  o f  
Mrs. Kadiramanpul/e v. Mailvaganam^ on the  g ro u n d  tha t the  
p e titio n e r w as no t g iven n o tice  by the  C om m iss ione r o f N ationa l 
H ousing, rega rd ing  the  n o tif ic a tio n  to  the  M in is te r by him  under 
se c tio n  1 7(1)  o f the  C e ilin g  on H ous ing  P roperty  Law  No. 1 / 7 3 .  
As no tice  o f the  n o tif ic a tio n  to  the  M in is te r was no t g iven to  the  
P etitioner, the  P e titione r w as d e p rived  o f the  r ig h t o f appeal to  
the  Board o f Review  unde r se c tio n  39 ( 1 )  o f the  said Law. In the  
c ircu m s ta n ce s , the  ves ting  o rd e r P2 has to  be trea ted  as inva lid  
and a nu llity .

C ounse l fo r  the  A p p e lla n t has re levan tly  su bm itted  th a t s ince  
the  ves ting  o rder, P2 was a n u llity , th e  A p p e lla n t was e n titled  to  
re lie f as prayed fo r, ex debito justitiae and tha t he shou ld  no t be 
den ied  re lie f and th a t his a p p lic a tio n  sh o u ld  no t be d ism issed 
so le ly  on the  g round  o f undue  delay. In m y v ie w  th is  subm iss ion  
is en titled  to  succeed.

It is to  be no ted  th a t the  C ou rt o f A ppea l has, in reach ing  the  
co n c lu s io n  tha t the re  was undue  de lay on the  part o f the 
P e titioner in app ly ing  to  tha t C ou rt fo r  re lie f, overlooked  the  
A p p e lla n t's  appea ls  da ted  12.9.77 and 14.11.80 to  the  4 th
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R esponden t, th e  p resen t M in is te r  o f H ous ing , fo r  re lie f. In v ie w  o f 
th e  p ro v is io n s  o f se c tio n  17A  (1) o f th e  C e ilin g  on H ousing  
P roperty  Law  w h ic h  p rov ides  " th a t th e  C o m m iss io n e r may, w ith  
th e  p r io r  a p p ro va l in  w r it in g  o f th e  M in is te r, by o rd e r pu b lish e d  
in th e  g o v e rn m e n t gazette  d ive s t h im s e lf o f th e  o w n e rs h ip  o f 
such  house ". These appea ls to  th e  M in is te r  fo r  a d m in is tra tive  
re lie f are n o t irre levan t, b u t have s ig n ific a n c e  and re levance. 
They s h o w  th a t th e  A p p e lla n t had n o t a cqu iesce d  in th e  vesting  
o f h is house  by th e  o rd e r P2. The P e titio n e r w as in the 
c irc u m s ta n c e s  ju s tif ie d  in seeking  re lie f fro m  th e  M in is te r, the 
de lay o cca s io n e d  by p u rsu in g  th is  lega l rem edy c a n n o t be 
co u n te d  a g a in s t th e  P e titione r as un reason ab le . The co n se q u e n t 
de lay is excusab le . C ounsel- fo r  th e  A p p e lla n t has d ra w n  o u r 
a tte n tio n  to  th e  ju d g m e n t o f th is  C o u rt in Biso Menika v. Cyril R. 
deAlwis2. w h e re  th e  legal e ffe c t o f d e lay  is fu lly  d iscussed . It was 
s ta ted th e re  th a t

"w h e n  th e  C o u rt has seen the  re co rd  and is sa tis fied  tha t 
th e  o rd e r co m p la in e d  o f is m a n ife s tly  e rro n e o u s  o r w ith o u t 
ju r is d ic t io n , the  c o u rt w ill be loa the  to  a llo w  th e  m is c h ie f of 
th e  o rd e r to  c o n tin u e  and re je c t th e  a p p lic a tio n  s im p ly  on 
th e  g ro u n d  o f delay, un less th e re  is som e e x tra o rd in a ry  
reason to  ju s tify  such  re je c tio n ."

The re c o rd  does n o t sh o w  th a t th e  p e tit io n e r has s le p t on  his 
r ig h ts  w ith o u t any reasonab le  excuse. The tim e  lag has ce rta in ly  
been e xp la ine d  in th e  p e titio n . F u rthe r no  p re ju d ice  to  th e  1st 
R espond en t (the te n a n t w h o  has s o u g h t to  pu rchase  the  
p rem ises) by th e  de lay  o f the  p e tit io n e r in  c o m in g  to  c o u rt has 
been d isc lo se d .

The 1st R e spond en t appears to  have d e p o s ite d  ce rta in  m on ies  
w ith  th e  C om m iss io n e r o f N ational H ous ing  (the 3 rd  Respondent). 
A c c o rd in g  to  the  1st R espondent, th e  C o m m is s io n e r o f N a tiona l 
H o us ing  (3 rd  R esponden t) requested  h im  to  d e p o s it 1 / 4  o f the 
es tim a ted  p u rchase  p rice  o f the  p rem ises in  q u e s tio n  and to  pay 
R s .3 6 / -  pe r m ensem  and he has d e p o s ite d  ce rta in  sum s o f 
m oney. In m y v ie w  these  paym ents  c a n n o t c o n s titu te  such 
p re ju d ic e  as to  bar the  issue o f the  w r it.  S ince  th e  ves ting  o rd e r 
is a n u ll ity  as co n ce d e d  by C ounse l fo r  th e  1st re sp o n d e n t, tit le
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to  th e  p rem ises th a t are s u b je c t to  the  ves ting  o rd e r c o n tin u e d  in 
th e  pe titio n e r. The 1st re sp o n d e n t has n o t d o n e  a n y th in g  
su b s ta n tia l to  th e  p rem ises  on  the  fa ith  o f the  v a lid ity  o f th e  
ves ting  o rder.

In the  c irc u m s ta n c e s  I c a n n o t agree  w ith  th e  c o n c lu s io n  o f the  
C o u rt o f A ppea l th a t th e  d e lay  o f the  a p p e lla n t in p re fe rr in g  th is  
a p p lic a tio n  fo r  a w r it  o f certiorari is n o t ju s tif ie d , and th a t it is 
fa ta l to  th e  a p p lic a tio n . I th e re fo re  set as ide  the  ju d g m e n t o f th e  
C o u rt o f A ppea l and d ire c t the  issue o f a w r it  o f certiorari 
qu a sh in g  the  ve s tin g  o rd e r da ted  1 9 .5 .7 6  m ade by the  M in is te r  
and p u b lishe d  in th e  G ove rnm en t G azette (P2). The appea l is 
a llow ed . The 1st R esponden t w ill pay th e  a p p e lla n t h is co s ts  in 
th e  C o u rt o f A ppea l and in th is  C ourt. S ince  the  ves ting  o rd e r is 
be ing  quashed  th e  1st re sp o n d a n t w ill be e n title d  to  th e  re fu n d  
o f th e  sum  d e p o s ite d  to w a rd s  th e  pu rch a se  p rice  pa id  by h im . 
S ince  th e  1st R e spond en t had been pay ing  Rs. 3 6 / -  pe r m o n th  
as ren t to  th e  2 n d  R esponden t, I d ire c t th e  C o m m iss io n e r o f 
N a tiona l H ous ing  (3 rd  responde n t) to  pay th e  p e tit io n e r th e  said 
sum s o f R s .3 6 / -  pa id  by the  1st re sp o n d e n t to  th e  
C o m m iss io n e r m o n th ly . The m on ies  so pa id  by th e  3 rd  
R esponden t to  th e  P e titio n e r w ill be set o f f  by h im  a g a in s t the  
arrears o f ren t due  fro m  th e  1 st R esponden t to  th e  p e titione r.

WIMLARATNE, J. — I agree

ABDUL CADER, J. — I agree

Appeal allowed.


