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WIJERATNE, Appellant and THE REPUBLIC OF SRI LANKA,

Respondent
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C rim inal L aw — M urder— D enial o f  a fa ir trial— w h at am ounts to  such  
denial— F ailure o f  T rial Judge to  r e fe r  to  circum stances in favou r  
o f  accused.

W h en  an accused  is fa cin g  a capital charge it  is  essen tia l thai- 
e v e r y  p o in t in  fa v ou r o f  th e  accused, though  is m ay seem  trivia l, 
should  be p laced  b e fo re  th e  ju ry . It m ay w e ll b e  that all such  
m atters, i f  so  p la ced  b e fo r e  th e ju ry  m ay crea te  a reason able d ou b tj 
th e  ben efit o f  w h ich  th e  accused  is en titled  to . W h en  th e circum s
tan ces against th e  accused  a re em phasised  and th e  Trial Judge  
exp resses  M s opin ion  as to  th e  ad verse in feren ce  that cou ld  be  
draw n fro m  th e circu m stances and fa ils  to  p lace th e circum stances  
and in feren ces  in  fa v o u r  o f  th e accused  b e fo re  th e  ju ry , th e accused  
is  d eprived  o f  th e  su bstance o f  a fa ir trial.

A P P E A L  against conviction at a Trial before the High Court,

F . W. O b e y s e k e r a , for the Accused-Appellant.

T . W ic k r e m a s in g h e , Senior S tate Counsel, for the State.

C u r . a d v . v u l t ;

June 11th, 1975. S ir im a n e , J.—

The appellant was convicted on a charge of m urder and 
sentenced to death. A t the conclusion of the arguments before us 
on 20th May, 1975 w e made order setting aside the conviction and 
acquitting the accused-appellant. We now give our reasons for 
so doing.

The case against the accused-appellant rested on circumstantial 
evidence and one of the many grounds urged before us was that' 
the accused was denied the substance of a fair trial. It transpired 
in the evidence led for the prosecution tha t the accused and th e  
deceased were seen by witness Gunatilleke between 7 p.m. and 
8 p.m. on the day of the alleged m urder taking a meal, th e  
accused being after liquor and acting in a boisterous manner. The 
next item of evidence was tha t a t 9 p.m. the same night the 
accused engaged the car belonging to witness Somaweera. I t  
was the case for the prosecution tha t the deceased came by his 
death (he was found m anually strangled and lying face down* 
wards in a paddy field) sometime between the time tha t witness 
Gunatilleke saw the accused and the deceased together and
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witness Somaweera saw the accused alone. In this context the 
time of death is of utm ost importance. The medical evidence 
disclosed that death could have taken place between 2-4 hours 
after the last meal. The evidence of Gunatilleke (who saw the 
deceased having his meal) and the Doctor shows that death 
m ust have taken place between 9 p.m. and midnight—being the 
term inal hours. If the deceased had died after 9 p.m. this 
accused could not have been the person who caused his death. 
This was a circumstance favourable to the accused but the 
learned Trial Judge did not even refer to it in his charge to the 
Jury.

Then again the Doctor in answ er to a question by the Foreman 
of the Ju ry  stated tha t it was not possible, considering the 
constitutional build of the deceased and the accused, for the 
accused to have throttled the deceased alone. This was not placed 
before the Ju ry  as a circumstance in favour of the accused. The 
learned Trial Judge having referred to this circumstance 
proceeded to give the Ju ry  a version of his opinion as to how 
the accused could have strangled the deceased alone, and thus 
deprived the accused of the benefit of that circumstance. Though 
a Trial Judge is undoubtedly entitled to express his opinion on 
the facts, still it  m ust be exercised w ith caution and if an opinion 
is expressed as to an adverse inference tha t could be draw n 
against the accused, it is only fair tha t the attention of the Jury  
is also drawn to the possible inference in favour of the accused.

The medical evidence fu rther showed that certain injuries on 
the elbows of the deceased could not have been caused in  the 
field where the dead body was found—the relevant question and 
answer given is as follows : —

Q. “ That is, the  point of throttling, was quite different to 
the point where the body lay ? ”

A. “ Most probably so. ”

This aspect of the m atter was not properly placed before the Ju ry  
for its consideration. On the other hand the learned Trial Judge 
in the course of his charge stated tha t the deceased “ died in 
the field that night ”—accepting as a fact tha t death took place 
in the field. When the accused was facing a capital charge it was 
essential that every point in favour of the accused, though it may 
seem trivial, should be placed before the Jury. I t may w ell be 
that all such m atters if so placed before the Ju ry  may create a 
reasonable doubt the benefit of which the accused is entitled to. 
When however the circumstances against the accused are 
emphasized and the Trial Judge expresses his opinion as to the 
adverse inferences tha t could be draw n from the circumstances



Barnes Nimalaratne v. The Republic o f  Sri Lanka 51

and fails to place the circumstances and inferences in favour of 
the accused before the Jury, the accused is deprived of the 
substance of a fair trial.

I t  is not necessary to consider the m any other grounds urged 
by learned Counsel for the defence as for the reasons mentioned 
above the conviction cannot be allowed to stand. We therefore 
set aside the conviction and acquitted the accused.

W ijesu n d era , J.—I agree.

R atw atte, J.— I agree.

Appeal allowed.


