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[P n iv y  Co u n c il ]

1970 P resent: L ord  H od son , V iscoun t D U born e, L o rd  W ilb e r fo rce ,

L ord  P earson , L ord  D ip lo c k

E . M . F E R N A N D O  a n d  L . M . IC A R U N A R A T N E , A p p e lla n ts , 
and T H E  Q U E E N , R e s p o n d e n t

P n iv y  C o u n c il  A r peals N o . IS of  1969 a n d  N o . 39 o f  1970

S. C. 116S and 10/67— D. C. Colombo, B  27 and B  12

Bribery A cl (Cap. 20)—Sections l i  to 22, 29(a), 8i, 87, 00— Conviction under s. 20 for 
bribery in relation to employment with the Ceylon Transport Board— Validity— 
Status of Ceylon Transport Board as a “  scheduled institution ” —Motor 
Transport Act No. 48 oj 1957, s. 11—Addition oj a scheduled institution by 
means of a provision in a Bill subsequent to dale of Bribery Act— Whether 
such provision can be passed by a simple majority in Parliament—Buie of 
severability— Ceylon (Constitution) Order in Council (Cap. 379), s. 29 (4).

Tho offeefc o f  section 87 o f (lio Bribery Act which provides that “  Every 
reference in this Act to tho Government shall bo construed as including a 
roforonco to o local authority and to every scheduled institution ”  is to extend 
soction 20 (a) (iv) o f that Act so as to make it an offence for any person to 
offor or to accept a gratification for procuring or furthering the securing of 
employment in a department, office or establishment o f a scheduled institution.

Soction 84 o f tho Bribery Act, while it empowers tho Governor-General to 
amend tho Sehedulo by Proclamation and thus to add to tho list o f scheduled 
institutions, does not in any way rostrict the power o f Parliament to amend tho 
Bribery Act so as to create additional sehedulod institutions by-moans of a 
provision in a separate Act. It is not necessary that such separate Act, so 
long as it does not seok to amend or reponl any provision o f tho Coylon 
(Constitution) Order in Council, should comply with the proviso to soction 
29 (4) o f that Order in Council.

Section 11 o f tho Motor Transport Act providing that “  tho Coylon Transport 
Board shall bo doomod to bo a scheduled institution within the moaning of the 
Bribery Act and tho provisions of that Act shall be construod accordingly ”  is 
valid although that Act was passed by a simple majority. Such a provision 
is severable from s. 29 (a) of tho Bribery Act and doe3 not amend or repeal 
any provision o f  tho Ceylon (Constitution) Order in Council. Accordingly, a 
conviction for bribery in rotation to employment with tho CoyIon Transport 
Board would be valid.

Quaere, whether a person convicted o f bribery in relation to employment with 
tho Coylon Transport Board is by law bound to suffor the disqualification* 
imposed by soction 29 (a) of tho Bribery Act.
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A p p e a l s  fro m  tw o  ju d g m e n ts  o f  th e  S u p rem e C ourt.

Eugene Cotran, w ith  H . de Silva, f o r  th e  appellants.

E . F . N . Graliaen, Q.G., w ith  M . Solomon, fo r  th e  resp on d en ts .

Cur. ado. w it .

D e ce m b e r  1, 1970. (Delivered by  V isc o u n t  D ie h o r x e ) —

T h e se  ap peals w ere h e a rd  to g e th e r  ns in each  of  them  th e sa m e  p o in ts  

a ro se  fo r  decision .

F e rn a n d o  was in d ic te d  a n d  c o n v ic te d  on  th e  fo llow in g  ch a rg e  :

“  T h a t  o n  th e 16 th  d a y  o f  J u ly  1963, a t N arahen pita  . . . , y o u
d id  a c c e p t  fro m  th e  sa id  M a la la g a m a  B a d a lg e  A riy asen a  a g r a t if ic a t io n  

o f  a  su m  o f  K s. 1 ,0 0 0 /- as a n  in d u ce m e n t  fo r  p rocu rin g  e m p lo y m e n t  
fo r  th e  sa id  M a la lag am a  B a d a lg e  A riy asen a  as a  d r iv e r  in  an  

estab lish m en t o f  th e  G o v e r n m e n t , t o  w it , th e  C ey lon  T r a n sp o r t  B o a r d , 
a n d  th a t  j 'o u  h a v e  th e r e b y  c o m m itte d  an  o ffen ce  p u n ish a b le  u n d e r  

Section . 20 o f  th e  B r ib e r y  A c t .  ”

K arun ara .tn e w as in d ic te d  a n d  c o n v ic te d  o n  th e  fo llow in g  c h a rg e s  :—

“ 1. T h a t o n  o r  a b o u t  th e  7 th  d a y  o f  D ecem b er  1960 a t  H e n d a la  

in  th e  D iv is ion  o f  C o lo m b o , w ith in  th e  ju risd iction  o f  th is  C o u r t , y o u  

d id  so lic it a  g ra tifica tion  o f  a  su m  o f  K s. 2 5 0 /- from  A ru n m b a d a tu ru g e  
D a v id  S ingho as a n  in d u ce m e n t  fo r  p rocu rin g  e m p lo y m e n t f o r  th e  

sa id  A ru m a b a d a tu ru g c  D a v id  S in g h o  in an  estab lish m en t o f  th e  

G overn m en t, t o  w it, th e  C e y lo n  T ra n sp o r t  B oa rd , a n d  th a t  y o u  are  

th e re b y  g u ilty  o f  a n  o ffe n ce  p u n ish a b le  u nder S ection  20 o f  th e  B r ib e r y  

A c t .

2 . T h a t on  o r  a b o u t  th e  1 3 th  d a y  o f  D ecem b er  I9 6 0  a t  IV a tta la  in 

th e  D iv is ion  o f  C o lo m b o , w ith in  th e  ju risd iction  o f  th is C o u r t , a n d  
in  th e  course o f  th e  sa m e  tra n sa ct io n , y ou  d id  a ccep t a g ra t if ic a t io n  

o f  a  sum  o f  K s. 2 5 0 /- fr o m  th e  sa id  A ru m ab ad a tu ru ge  D a v id  S in g h o  
as an  in d u cem en t f o r  p r o cu r in g  em p lo y m e n t fo r  th e  sa id  
A ru m a b a d a tu ru g c  D a v id  S in g h o  in  an  e s ta b lish m en t o f  th e  

G overn m en t, to  w it, th e  Ceylon  T ra n sp o r t  B oa rd , an d  th a t  y o u  are  

th e re b y  g u ilty  o f  an  o f fe n ce  p u n ish a b le  under S ection  20  o f  th e  B r ib e r y  

A c t .  ”
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S. 2 0  o f  th e  B r ib e r y  A c t ,  N o . 11 o f  1954, so  fa r  as m a ter ia l, read s as 
fo llo w s  :—

“  20 . A  p e r so n —

(a ) w h o  o ffe rs  a n y  g ra tifica t io n  t o  a n y  p e rso n  as a n  in d u ce m e n t  
o r  a  re w a rd  fo r

(iv )  h is  p ro cu rin g , o r  fu rth e r in g  th e  secu rin g  o f ,  a n jr 
e m p lo y m e n t  f o r  th e  first m e n tio n e d  p e r so n  o r  fo r  a n y  o th e r  
p e r so n  in  a n y  departm ent-, o ffice  o r  e s ta b lish m e n t o f  th e  
G o v e rn m e n t , o r

(b) w h o  so l ic its  o r  a c c e p ts  a n y  g ra t if ic a t io n  as  a n  in d u ce m e n t o r  
a  rew a rd  f o r  h is  d o in g  a n y  o f  th e  a c ts  sp ecified  in  su b - 
p a ra g ra p h s  . . . ( iv )  . . .  o f  p a ra g ra p h  (a) o f  th is  se c tio n ,

sh a ll b e  g u il ty  o f  a n  o ffe n ce  p u n ish a b le  w ith  r ig o r o u s  im p riso n m e n t 
fo r  a  te rm  o f  n o t  m o r e  th a n  se v e n  y e a rs  a n d  a  fin e  n o t  e x ce e d in g  f iv e  
th o u sa n d  ru p ees . ”

T h e  a p p e lla n t  F e r n a n d o  w as sen ten ced  to  th re e  y ea rs  r ig o r o u s  
im p r is o n m e n t  a n d  a  fin e  o f  R s . 1 ,0 0 0 /- an d  in  d e fa u lt  o n e  y e a r ’s r ig o ro u s  
im p r iso n m e n t.

T h e  a p p e lla n t  K a ru n a ra tn e  w as sen ten ced  on  each  c o u n t  to  o n e  y e a r ’s 
r ig o r o u s  im p r iso n m e n t  to  ru n  c o n cu rre n t ly  a n d  a  fin e o f  R s . 2 5 0 /- .

I t  w as c o n te n d e d  o n  b e h a lf  o f  th e  a p p e lla n ts  th a t  th e  C ej-lon  T r a n s p o r t  
B o a r d  w a s n o t  a  d e p a rtm e n t, o ffice  o r  e s ta b lish m e n t o f  th e  G o v e r n m e n t  
a n d  t h a t  co n s e q u e n t ly  th e ir  c o n v ic t io n s  w e re  w r o n g  and  sh o u ld  b e  
q u a sh e d . I t  w as n o t  d is p u te d  th a t  th e  C e y lo n  T r a n s p o r t  B o a rd  w as n o t  
a d e p a r tm e n t , o ffice  o r  e s ta b lish m en t o f  th e  G o v e r n m e n t  a n d  th a t  th e  
ch a rg es  w h ich  a lleg ed  th a t  it  w a s w ere in th is  r e s p e c t  in a p t ly  d raw n .

S .87  o f  th e  B r ib e ry  A c t  read s as  fo llo w s  :—

“ E v e r y  re fe ren ce  in  th is  A c t  to  th e  G o v e r n m e n t  shall b e  co n s tru e d  
as in c lu d in g  a  re fe re n ce  t o  a  lo ca l a u th o r ity  a n d  t o  e v e ry  sch e d u le d  
in s t itu t io n . ”

M r. C o tra n  w ith  so m e  te m e r ity  a rg u ed  th a t  s. 87  d id  n o t  a p p ly  in  
re la t io n  to  s. 20  (a) ( iv )  o f  th e  B r ib e ry  A c t .  I n  ’ th a t  su b -p a ra g ra p h  
o f  s. 2 0  he sa id  th a t  th e  w o rd s  “ th e  G o v e r n m e n t ”  w ere n o t  t o  b e  
in te rp re te d  as  in c lu d in g  a  lo ca l a u th o r ity  a n d  a  s ch e d u le d  in s t itu tio n .

T h e ir  L o r d s h ip s  see  n o  rea son  th u s t o  re s tr ic t  th e  o p e ra t io n  o f  s . 87 
w h ich  13 m a n d a to r y  in  its  term s. I t  is  n o t  p r e fa c e d  b y  th e  w o rd s  “  U n less  
th e  c o n t e x t  o th e rw ise  req u ires  ” , a n d  in  th e ir  L o r d s h ip s ’ v ie w  th e  e f fe c t  o f
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b. 87 is  t o  e x te n d  s. 20  (a ) ( iv )  so  as t o  m a k e  it  a n  o f fe n c e  fo r  a n y  p e r so n  
t o  o ffe r  o r  t o  a c c e p t  a  g ra t if ic a t io n  fo r  p ro cu r in g  o r  fu rth e r in g  th e  se cu r in g  
o f  e m p lo y m e n t  in  a d e p a rtm e n t , o ffice  o r  e s ta b lish m e n t o f  a s ch e d u le d  
in s t itu tio n .

“ S c h e d u le d  in s t itu tio n  ”  is  d e fin ed  in  s. 90  o f  th e  B r ib e r y  A c t  t o  m e a n  
“ a n y  su ch  b o a rd , in s t itu tio n , c o rp o r a t io n  o r  o th e r  b o d y  as is fo r  th e  
tim e  b e in g  sp ecified  in  th e  S ch e d u le  t o  th is  A c t .  ”

T h e  C e y lo n  T ra n sp o r t  B o a r d  is n o t  sp ecified  in  th e  S ch ed u le  t o  th e  
A c t . B y  s. 84 th e  G ov e rn o r -G e n e ra l w as g iv en  p o w e r  t o  a m en d  th e  
S ch ed u le  b y  P ro c la m a tio n  p u b lish ed  in th e  G a ze tte . .Lf th e  B o a r d  h a d  
b een  a d d e d  t o  th e  S ch ed u le  b y  a P ro c la m a tio n , a  p e rso n  w ou ld  th erea fte r  
be  lia b le  t o  c o n v ic t io n  u n d er  s. 20  i f  he o ffe re d  o r  a c c e p te d  a g ra tif ica t io n  
in  re la tion  to  th e  secu rin g  o f  employment, w ith  th e  C ey lon  T r a n s p o r t  
B o a rd , a n d  a  p erson  so  co n v ic te d  w ou ld  su ffer th e  d isq u a lifica tion s  
im p osed  b y  s. 29. • -

S. 29  (a) p ro v id e s  th a t  a  p erson  c o n v ic te d  o r  fo u n d  g u ilty  o f  b r ib e r y  
shall b y  rea son  o f  th a t  c o n v ic t io n  o r  fin d in g  b e c o m e  in ca p a b le  fo r  a  p e r io d  
o f  se v e n  y ea rs  fr o m  th e  d a te  o f  c o n v ic t io n  o f  b e in g  reg is te red  as a n  
e le c to r  o r  o f  v o t in g  a t  a n y  e le c tion  u n d er  th e  C e y lo n  (P a r lia m e n ta ry  
E lect ion s ) O rd er in  C ou n cil, 1946, o r  fo r  a  p e r io d  o f  fiv e  years u n d er th e  
L o c a l A u th o r it ie s  E le c t io n s  O rd in a n ce , o r  o f  b e in g  e le cted  o r  a p p o in te d  
a S e n a to r  o r  M e m b e r  o f  P a r lia m e n t o r  m e m b e r  o f  a  lo ca l a u th or ity ' a n d . 
i f  a t  th a t  d a te  h e  has been  e lected  o r  a p p o in te d  as a  S e n a to r  o r  M e m b e r  
o f  P a r lia m e n t o r  m e m b e r  o f  a loca l a u th o r ity , h is e le c t io n  sh all be v a ca te d  
fro m  that- d a te .

M r. G ra tia cn  fo r  the C row n  co n ce d e d  th a t th is  p a rt o f  th is se c t io n  
e ffected  an  a m en d m en t o f  th e  C ey lon  (C o n st itu tio n ) O rd er  in C ou n cil. 
S. 29  (4) o f  th e  C ey lon  (C on stitu tion ) O rd er  in C ou n cil, 1946 , g a v e  th e  
P a rlia m en t o f  C e y lo n  p o w e r  to  a m en d  or  repeal a n y  o f  its p ro v is io n s  but- 

p ro v id e d  th a t  n o  B ili fo r  th e  am en d m en t o r  rep ea l o f  a n y  o f  th e  p ro v is io n s  

o f  the. O rd er  in C ou n cil sh o u ld  be p resen ted  fo r  th e  L o y a l  A sse n t un less 

it w a s en d orsed  w ith  a certifica te  u n d er th e hand o f  th e  S p ea k er  th a t  th e  

n u m b er  o f  v o te s  in its fa v o u r  in th e  H ou se  o f  R e p re se n ta tiv e s  a m o u n te d  

to  n o t  less th a n  tw o -th ird s  o f  th e  w hole  n u m b e r  o f  th e m em b ers  o f  th e  

H o u se  (in clu d in g  th ose  n o t  p resen t).

T h e  B ill w h ich  b e ca m e  th e  B r ib e ry  A c t  w as p re se n te d  fo r  th e  L o y a l  

A ssen t w ith  th e  n ecessary  .certifica te  en d orsed  u p o n  it.

S . 11 o f  th e  M o to r  T ra n sp ort Act-, M o. 4S o f  1957, p rov id es  th at—

“  T h e  C ey lon  T ra n sp o rt B o a rd  shall be  d e e m e d  to  b e  a sch ed u led  

in stitu tion  w ith in  th e m ean ing  o f  th e  B r ib e r y  A c t ,  N o . 11 o f  1954, 

a n d  th e  p ro v is io n s  o f  th a t  A c t  shall b e  co n s tru e d  a c co rd in g ly . ”



VISCOUNT DILHORNE.—Fernando and Karunaratnc v. The Queen 53

I n  th e ir  L o r d sh ip s ’ o p in io n  th e  B r ib e r y  A c t  like a n y  o t h e r  A c t  o f  
C e y lo n  c o u ld  a n d  ca n  b e  a m e n d e d  b y  th e P a rlia m en t o f  C e y lo n . T h e  
fa c t  t h a t  th e  G o v e rn o r -G e n e ra l w a s by' s. S4 o f  th a t  A c t  g iv e n  p o w e r  t o  
a m e n d  th e  S c h e d u le  b y  P r o c la m a t io n  an d  so  cou ld  ad d  t o  th e  l is t  o f  
s c h e d u le d  in stitu tion s  in  n o  w ay' re str ic ted  the p ow ers  o f  th e  C ey lon - 
P a r lia m e n t.

I f ,  h o w e v e r , a B ill to  a m e n d  th e  B r ib e r y  A c t  sou g h t to  a m e n d  o r  r e p e a l  
a n y  p r o v is io n  o f  th e  Ceylon  (C o n st itu tio n ) O rd er in C ou n cil, th e n  th e  
p r o v is o  to  s. 29 (4) o f  th a t  O r d e r  in  C ou n cil w ou ld  h a v e  t o  b e  c o m p lie d  
w ith  a n d  th e  B ill co u ld  n o t  b e  p re se n te d  fo r  th e R o y a l A s s e n t  u n less  i t  
h a d  e n d o rse d  u p on  i t  a c e r t if ic a te  b y  th e  S p eak er th at it  h a d  b e e n  p a ssed  
w ith  th e  n ecessary  m a jo r ity .

M r . C ot ran c o n te n d e d  th a t  s. 11 o f  th e M o to r  T r a n s p o r t  A c t  w'as 
in e ffe c t iv e  an d  in va lid  as  th a t  A c t  w a s  p a ssed  b y  a  s im ple  m a jo r it y .  H e  
c o n te n d e d  th a t th e  resu lt o f  th e  am en d m en t w ou ld  b e  th a t  p e r s o n s  
c o n v ic t e d  o f  b r ib ery  in re la t io n  t o  e m p lo y m e n t  w ith  th e  C e y lo n  T r a n s p o r t  
B o a r d ,  assu m ing th a t  s. 87 o p e r a te d  to  m ak e s. 20 (a) ( iv )  a p p ly  t o  a • 
s c h e d u le d  in stitu tion , w ou ld  su ffe r  th e  d isqu alifica tions im p osed  b y  s. 29  (a ) 
w h ich , a s  has been  sa id , a m e n d e d  th e  C ey lon  (C on stitu tion ) O rd e r  in  
C ou n cil. P erson s so  c o n v ic te d  w o u ld  su ffer  grea ter  d isq u a lifica tio n s  th a n  
th e y  w o u ld  o th erw ise  h a v e  in cu rre d  u n d er  th at O rder in  C ou n cil.

T h e  valid ity ' o f  th is  a rg u m e n t d e p e n d s  on  w h eth er s. 2 9  (a) c a n  b e  
r e g a rd e d  as in separab le  fr o m  s . 20 a n d  th e Schedule  to  th e  B r ib e r y  A c t .
S . 20  a n d  ss. 1 4 -1 9  a n d  21 a n d  22  crea te  crim inal o ffen ces  in  re la t io n  
t o  b r ib e ry  an d  p rescr ib e  th e  p u n ish m en ts  therefor. T h e  in c lu s io n  o f  
s . 2 9  (a) m a d e  it  n ecessary  th a t  th e  B r ib e ry  B ill sh ou ld  b e  p a sse d  b y  n o t  
less th a n  a  tw o -th ird s  m a jo r ity  a n d  h a v e  th e  S p eak er ’s ce r t ifica te  e n d o rs e d  
o n  i t  b u t  i f  ss. 1 4 -2 2  a n d  th e  S ch e d u le  h ad  been  in  a  se p a ra te  B ill ,  it  
c o u ld  n o t  h a v e  b e e n  c o n te n d e d  th a t  such  a  B ill w o u ld  re q u ire  th e  
S p e a k e r ’s  certifica te  b e fo r e  b e in g  p resen ted  fo r  th e  R o y a l A sse n t. C lau se  
2 9  (o ) is c learly  sev era b le .

I n  th ese  ap p ea ls th e  q u e s t io n  fo r  d e term in a tion  is w h e th e r  a  p r o v is io n  
in  a  B ill declarin g  th a t  a  b o d y  sh all b e  deem ed  to  b e  a  s ch e d u le d  
in s t itu tio n  w ith in  th e  m e a n in g  o f  th e  B r ib e ry  A c t , a p ro v is io n  w h ich , i f  
v a lid , w o u ld  h a v e  th e  sa m e  e f fe c t  as a n  am en d m en t to  th e  S ch e d u le , m a k e s  
i t  n ecessa ry  fo r  th a t  B ill  t o  b e  p a ssed  byr n o t  less th a n  a  tw o -th ir d s  
m a jo r ity ' b e fo re  b e in g  p r e se n te d  fo r  th e  R o y a l A ssent.

I n  th e ir  L o rd sh ip s ’ o p in io n  th e  a n sw er is in  th e  n e g a tiv e . S u c h  a  
p r o v is io n  d o c s  n o t  a m e n d  o r  re p e a l a n y  p ro v is io n  o f  th e  C e y lo n  
(C o n st itu tio n ) O rd er in  C ou n cil.

. I n  th ese  ap p ea ls o n ly  th e  v a lid ity ' o f  th e  co n v ic t io n s  has b e e n  in  issu e .
I t  h as n o t  been  necessary ’  t o  d e te rm in e  w hether a  p erson  c o n v ic t e d  o f  
b r ib e r y  in  re la tion  t o  e m p lo y m e n t  w ith  th e  C ey lon  T r a n s p o r t  B o a r d  is 
b y  la w  b o u n d  t o  su ffer th e  d isq u a lifica tio n s  im p osed  b y  s. 29  (a ) o f  th e  
B r ib e r y  A c t , a n d  th eir  L o r d s h ip s  ex p ress  n o  op in ion  o n  th is  p o in t .
'  1** —K 2739 (4/71)



' Their Lordships are of the opinion that tho convictions were valid and 
that the appeals should be dismissed. They will humbly advise Her 
Majesty accordingly.

5 i H. N. G. FER2srA2sTDO, C. J .—Nagaratnam v. Suppiah

Appeals dismissed.


