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Charge o j murder—Plea of guilty to a lesser offence—Stage at'f which it may be 
taken— Criminal Procedure Code, ss. G, 231.

The appellants wore indicted on a charge o f murder. After two o f  the eye  
witnesses had been examined the Court permitted tho accused, in the presenco 
o f the Jury, to plead guilty to the lesser offence o f  culpable homicide not 
amounting to murder. Tho Court then briefly summarised the evidence 
already led and asked the Jury whether they wished to accept the plea 
tendered by the appellants. Tho Jury, however, were unwilling to accept 
tho plea. Tho trial then continued and at its conclusion the Jury returned a 
verdict o f  murder against the appellants.

It was contended in appeal that the appellants should not have been asked 
to plead until the Jury had first been asked whether they were willing to accept 
the pica and signified their willingness.

Held, that file procedure adopted by the trial Judge was n ot illegal.

Per Curiam :— “  It has been the practice for a considerable length o f time to 
accept a plea o f guilty to a lesser offence when tendered in the course o f  a trial 
even after the accused has been placed in chargo o f the Jury, the procedure 
adopted being that prescribed in section 221 (2) with modifications to suit a 
trial by Jury. Our practice is tho same ns the English practice and section G 
o f our Criminal Procedure Code affords sufficient authority for tho adoption o f 
that practice which is not in conflict or inconsistent with the provisions o f  our 
Code. ”

A
ljlPPEALS, with applications for leave to appeal, against two 
convictions in a trial before the Supreme Court.

C olvin  R . de S ilva , with K .  Sivasubram aniam  and K .  Charavanaviutlu  

(Assigned), for the 1st and 2nd accused-appellants.

V . S .  A .  P u llen a yegu m , Crown Counsel, for the Attorney-General.

C u r . adv. vult.

December 13, 1955. B a sn a y a k e  A.C.J.—

The two appellants and two others (hereinafter referred to as the 3rd 
and 4th accused) were indicted on a charge of murder of one Jakoris. 
The e v id e n c e  again st th em  w as to  th e  effect that the 1st appellant 
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followed by the 2nd appellant, the 3rd and 4th accused came armed with 
deadly weapons and attacked the deceased who was seated on the ridge 
of a paddy field which was being harvested under his supervision. The 
1st appellant struck- him with' a club, the second with a kat-ty, and 
the 3rd and 4lh accused with clubs. The deceased died almost 
instantaneously, his head being badly battered and cut.

After two of the eye witnesses had been examined the Court at the 
request of the senior pleader for the appellants and the 3rd and 4th 
accused asked the Jury to retire. They did so. Thereafter the following 
proceedings took place according to the record

“ Mr. Karunaratne states that he is prepared to advise the 1st 
and 2nd accused to plead guilty to culpable homicide not amounting 
to murder in the course of a sudden fight. Crown Counsel states that 
it seems to him on reading the Information Book extracts that there 
was some incident other than the incident deposed to by the witnesses. 
He further states that there are certain witnesses who are not called 

■ by him who speak to this fact. He states that he feels that there is 
something more than what the witnesses depose to. One witness 
leaves out the 4th accused and the other the 3rd accused. Court 
states it is a matter for the jury to decide at this stage.

.• i
Crown Counsel states that if the jury accepts this plea he is prepared 

to withdraw the indictment against the 3rd and 4th accused.

Jury returns.

1st and 2nd accused plead guilty to culpable homicide not amounting 
to murder in the course of a sudden fight. His Lordship briefly- sum­
marises the evidence already led and asks theory whether they wish 
to accept the plea tendered by the 1st and 2nd accused.

Foreman states that they wish to retire and consider the matter. 
Thev retire at 11.30 and return at 11.35 a.m.

• .
F orem a n  to C o u r t : AV-e^ree that the 3rd and 4th accused are not . 

guilty but we wish to go, on with the case against the 1st and 
2nd accused.

• C o u r t : I feel you want to hear further evidence as against the 1st 
and 2nd accused ?

F o r e m a n : Yes.
C o u r t :  I think the proper course is to proceed with the case against 

.all the accused although the evidence against the 3rd and 4th accused 
is not strong.

F o r e m a n :  Yes.
C o u r t :  I think, in the circumstances, it is bettor to go on with the 

ease against all four accused. Is that what you feel ?
F o r e m a n :  Yes.
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C ou rt to M r .  K a ru n a ra lm  :  Do you wish to put any further questions 
to the two w itn e sse s  ?

M r .  K a ru n a ra tn c :  No.

C o u i t : I think it is better to go on with the case against all four 
accused ?

F o r e m a n :  Yes

The trial proceeded as the Jury were unwilling to accept the plea of 
culpable homicide not amounting to murder tendered by the appellants. 
At the conclusion of the trial the Jury returned a verdict of murder 
against the appellants and a verdict of not guilty against the 3rd and 4th 
accused.

On being asked under section 305 of the Criminal Procedure Code why 
judgment of death should not bo pronounced against them the 1st 
appellant stated—

“ I request that I be convicted of culpable homicide not amounting 
to murder. That is all ” .

The 2nd appellant in a long statement, gave his version of the case. In 
the course of it he stated that, in the exercise of In's right of private 
defence of person, he struck the deceased two blows with a katty which 
felled him to the ground.

The appellants were sentenced to deatli and the 3rd and 4th accused 
were acquitted.

T h irteen  g ro u n d s o f  appeal were taken in the petition of appeal, but 
learned Counsel confined liimself to two of the grounds, namely, that 
the verdict was unreasonable and that proceedings in which the Juiy 
were invited to accept the verdict of culpable homicide not amounting 
to murder were illegal. Having regard to the evidence in the case we do 
not think that the submission that the verdict is unreasonable is entitled 
to succeed. There is ample evidence from which the Jury could have 
found a verdict against tliG appellants on the charge of murder.

Learned Counsel’s submission in regard to the taking of the plea was 
that the 1st and 2 nd appellants should not have been asked to. plead until 
the Jury, had first been asked whether they were willing to accept the 
plea and signified their willingness. He submitted that the tendering 
of a plea by the appellants without first ascertaining whether the Jury 
were willing to accept the plea caused grave prejudice to the.appellants,, 
in that thereafter the Jury were left with the impression that the 
appellants had caused the death and that they had only to decide 
whether the offence was murder or culpable homicide.
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It was also submitted that the words of caution addressed to them by 
the trial Judge in his summing up advising them to erase from their 
minds the fact that a plea had been tendered, could have had little effect 
in removing the prejudice created by the incident.

We are unable to uphold this contention. Learned Counsel did not 
maintain that once a trial commences a plea cannot be accepted from the 
accused under any circumstances ; but he submitted that the procedure 
observed in the instant case did not conform with that laid down by this 
Court in the case of Sillam palam  v . T h e  K in g  1 which is as follows :—

“ (1) if the Crown is not prepared to accept the plea of guilt in respect 
of the lesser offence, the case against the accused should proceed 
on the whole indict ment;

(2) if, on the other hand, the Crown intimates its willingness to accept
the plea, the presiding Judge must himself decide whether, 
upon the evidence so far recorded and upon the depositions 
recorded by the committing Magistrate, it would be in the 
interests of justice for the Court to accept the plea ;

(3) if the presiding Judge, notwithstanding the Crown’s willingness
to accept the plea, decides that it should not be accepted by the 
Court, the case against the accused must proceed on the whole 
indictment;

(4) if, on the other hand, the Judge considers that the plea may pro­
perly be accepted by the Court, he should invite the jury, in 
whose charge the accused has been given after they were 
empanelled to try the case, to state whether they would accept 
the plea; and the Judge may inform the jury at this stage of the 
reasons why acceptance of the plea is recommended by him ;

(5) if the jury state that they are willing to return a verdict on that
basis, the unqualified admission of guilt of the accused should, 
if this has not been already done, be recorded in the presence of 
the Judge and jury; this admission becomes additional 
evidence on which the jury may act, and they should then be 
directed to pronounce a verdict accordingly ” .

Learned Counsel submitted that the trial Judge had omitted to take the 
fourth and fifth steps outlined above and that that omission caused 
grave prejudice to the appellants. •

• We do not think that the procedure adopted by the Judge was illegal, 
nor do we think that the appellants suffered any prejudice in being per­
mitted to tonder their pleas in the presence of the j ury before it was 
ascertained whether they wore willing to accept the pleas, especially in view 
of the fact that both appellants urge in their petition of appeal that the 
verdict of murder be set aside and that a verdict of guilty of culpable 
homicide not amounting to murder be substituted therefor.

1 (1951) 52 N. L. R. 374.
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The judgment referred to above does not lay down the precise stage at 
which the accused should be permitted to tender his plea in the prcsenco 
of the Jury. There is little difference between informing the Jury that 
the accused arc willing to plead guilty to a lesser offence and actually 
taking the plea in their presence.

In regard to the procedure outlined in the judgment of this Court the 
only essential requirement is that, before the Jury are invited to consider 
whether they arc willing to accept a plea of guilty of a lesser offence, the 
prosecuting Counsel and the presiding Judge should agree that the plea 
is one that can be accepted.

Our attention was drawn to the case of D in g in  B a n da v. T h e Q u een  '. 
In that case after three witnesses for the prosecution had given evidcnco 
and before the caso for the Crown had been dosed, the following 
proceedings took place :—

The Jury retire on the motion of Mr. Xissanka.

C o u n sel. My Lord, I can take a horse to water but I cannot 
make it drink. I have shown every possible reason why these three 
gentlemen, whom the Crown have called, should not be believed 
in  folo. In all the circumstances of the case, I would submit that a 
plea of culpable homicide not amounting to murder be accepted and 
I would suggest that the matter be put to the jury at this stage.'

Crown C o u n s e l: I am not willing to take the responsibility.
C o u rt:  I shall put it to the Jury.

The Jury return.

Court (o J u r y : The accused in this case, gentlemen of the Jury, is 
willing to tender a plea of guilty to tho lesser offence of culpable 
homicide not amounting to murder on the ground that he killed 
tho deceased under grave and sudden provocation. Crown Counsel 
is not prepared to accept the plea. Nor am I prepared to commend 
it to you. But if you are prepared to accept tho pica, I will con­
sider it and tho man will plead in your presence. It is hardly 
necessary for me to tell y o u  that once a caso is entrusted to tho 
care of the Jury, it is for the Jury to say whether on tho material 
elicited in cross-examination of the prosecution witnesses tho picture 
arises that this was not a premeditated murder but something 
that happened while the accused had lost his power of self-control 
by reason of some grave and sudden provocation that transpired 
at the bagatelle table. If you arc willing to accept the plea I shall 
get tho accused to plead. I say nothing. -The case is entirely in 
your hands. I am merely saying that Crown Counsel is not 
prepared to accept tho plea. It is not a question of his accepting 
the plea or not. If he was I would recommend it. (Hero 
follows directions in regard to tho facts.) If anyone of you wants to 
go on with the case, the case will proceed. If you are prepared to 

1 UO-j-2) 34 X . L. It. 3 U
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accept- the plea, it must bo unanimous. Tho responsibility for 
*he verdict is yours and yours alone. I have told that to Juries 
•from the time I became a Commissioner of Assize and thereafter a 
Judge of tho Supreme Court. If I had accepted the plea earlier it 
■would havo been my responsibility. (Hero follows further directions 
in regard to the facts.) If anyone of you wants to go on with tho 
case it will proceed.

F o rem a n  :  W o  wish to retire and consider the matter.

(The Jury retire and the Court adjourns for 15 minutes.)

F o r e m a n : W o  are unanimously of opinion that tho ease should 
proceed. ”

This Court held that the accused had not been prejudiced by the 
refusal of the Jury to aceopt the plea and refused to interfere with the 
conviction of murder.

Learned Counsel also referred us to the three English cases which are 
cited in the case of Siltampalam r. The. K in g  (su pra). In the first of those 
cases, I?, v . H ancock  ', the appellant had been given in charge of the 
Jury after he had pleaded not guilty to a charge of rape. At a later 
stage of the proceedings he made a statement which apparently 
amounted to a confession in the presence and hearing of the Jury, and 
the confession was acted upon, and tho appellant was convicted and 
sentenced to three years’ penal servitude. No verdict was taken and 
the Jury was discharged. The Lord Chief Justice held that in those 
circumstances a verdict of the Jury should have been taken.

In the second case, D orothy Glum  Soanes the applicant, was charged 
with the murder of her child. When the applicant had been given in 
charge of the Juiy on the charge of murder, her Counsel informed the 
Judge that she was willing to plead guilty to infanticide, and Counsel for 
the Crown expressed his willingness to accept that plea. The Presiding 
Judge, however, refused to allow it to be accepted on the ground that 
there was no indication in the depositions of the circumstances which 
must exist before a verdict of infanticide can be returned, and the trial 
for murder proceeded, and the appellant was found guilty of infanticide 

.and sentenced to three years’ penal servitude. In the course of the 
judgment the Lord Chief Justice staled :,

“  The Judge’s reason for refusing to allow a plea of guilty of infanti­
cide to be accepted was that he could find no indication on the 
depositions that the circumstances existed which must exist before a 
verdict of infanticide, as distinct from one of murder, can be returned. 
While it is impossible to lay down a hard-and-fast rule in any class of 
case when a plea for a lesser offence should be accepted by Counsel for 
the Crown—and it must always be in the discretion of the Judge 
whether lie will allow it to be accepted—in the opinon of the Court, 
-where nothing appears on the depositions which can be said to reduce

1 {1031) 23 Cr. App. li. 10. -lit/IS) 3> Cr. App. R. 130.



the crime from tlie more serious offence charged to some lesser offence 
for which a verdict may be returned, the duty of counsel for the Crown 
would be to present the offence charged in the indictment, leaving it as 
a matter for the jury, if they see fit in the exercise of their undoubted 
prerogative, to find a verdict of guilty of the lesser offence only. In 
tiiis case we think that the learned Judge was not only right, but, 
indeed, bound to insist on the applicant being tried for murder. There 
was nothing disclosed on the depositions which would have justified 
a reduction of the charge from murder to infanticide, and, accordingly, 
this application is refused ” .

In the third case of K . v . H eyes  ', the appellant was charged on an 
indictment containing counts for stealing and receiving bicycles. He 
pleaded not guilty to all the counts, but after he had been given to the 
charge of the Jury and subsequently granted legal aid, he stated, in the 
presence of the Jury, that he desired to admit his guilt on the counts for 
receiving. No verdict was taken, and the prisoner was sentenced by the 
.Recorder to three yea rs’ imprisonment.

In the course of his judgment the Lord Chief Justice said :

“ The shorthand note rather unfortunately does not contain any 
indication that the appellant himself was asked to plead, but merely a 
statement that his counsel said that he wished to plead guilty. Of 
course, that is not enough ; the prisoner must himself plead. How­
ever, we are told by'- both learned counsel that that in fact happened. 
Thereupon, the jury having heard the prisoner state that he wished to 
withdraw his pica and to admit his guilt-, the proper proceeding was 
that they should have been told to return a verdict. Apparently 
counsel suggested to the learned Recorder that that was the proper 
course, but the learned Recorder said that it did not matter. It does 
matter, because once a prisoner is in charge of a jury he can only be 
either convicted or discharged by the verdict of the jury, and as there 
was no verdict of the jury here, the trial was a nullity. His admission 
in the hearing of the jury, without the jury being asked to return a 
verdict which ought, to have been returned, was treated as equivalent 
to a plea. In the case of a plea of guilty, he never would have been 
in charge of a jury at all ” .

None of these cases assist the appellants. Our Criminal Procedure 
Code only makes express provision for the acceptance of a plea of guilty 
to a lesser offence before the Jurors are chosen ; but makes no specific 
provision for the acceptance of a plea of guilty to a lesser offence, after the 
Jurors have been sworn. The provisions governing the acceptance of a 
plea of guilty to a lesser offence read as follows :—

- “ 221 (1). If the accused does not plead or if he pleads not guilty 
jurors shall be chosen to try the case'as hereinafter provided. 1

BASXAYAKK, A .C J .— Begiii'J r. Dim Appuhnmy 5;>

1 {1950) 31 Cr. App. B. 161.
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, _ (2) If the accused pleads not guilty but states that he is willing to- 
plead guilty to a lesser offence for which he might have been convicted 
on that indictment and the prosecuting counsel is willing to accept- 
such plea, the Judge may if he thinks that the interests of justice will, 
be satisfied by so doing order such plea of guilty to be recorded and 
may pass judgment thereon accordingly, and thereupon the accused, 
shall be discharged of the offence laid in the indictment and such dis­
charge shall amount to an acquittal. ”

It has been the practice for a considerable length of time to accept a 
plea of guilty to a lesser offence when tendered in the course of a trial, 
even after the accused has been placed in charge of the Jury, the pro­
cedure adopted being that prescribed in section 221 (2) with modifications- 
to suit a trial by Jury. Our practice is the same as the English practice 
and section 6 of our Criminal Procedure Code affords sufficient authority 
for the adoption of that practice which is not in conflict or inconsistent- 
with the provisions of our Code.

At the close of the arguments in this case, we announced our decision, 
that the ajjpeals were dismissed and that the applications were refused, 
and stated that our reasons would be given at a later date. Wes 
accordingly deliver our reasons.

.Ippecds dismissed-


