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PODIMAHATMAYA et al. v. HENDRICK APPUHAMY et al

159-—C. R. Teldeniya, 10,069.

Prescription—Property gifted subject to life—interest of donor—Advense
possession—Death of donor—Interruption of prescription—Prescriptibm
Ordinance (Cap. 55), s. 3.

Where property s gifted to a person subject to the donor’s life-
interest, adverse possession of the property by a third party during the
donor’s life~-time is interrupted by the death of the donor and the period

of adverse possession does not enure to the benefit of such party
against the donee.

Geddes v. Vairavy (9 N. L. R. 126) followed.

PPEAL from a ]udgment of the Commissioner of Requests, Tel-
demya

J. E. M. Obeyese}cere (with him Ivor Misso), for.plaintiffs, appellants.

L. A. Rajapakse, for defendant, respondents.

Cur. adv. vult.
November 13, 1942, WIJEYEWARDENE J.

The plaintiffs filed this action against one Francina, in February, 1940,
as an action for rent and ejectment. Later, the plaintiffis filed an
amended plaint in July, 1941, asking for a declaration of title to the
house A on Lot 2, shown in plan P 1, and the plot of ground on which the
house stood. Francina having died in the meantime, her husband,
Hendriék, and children were substituted as defendants They filed
answer setiing up prescriptive title. S ‘

One Philippu de Silva was admittedly the original owner of lots 1 and 2
’m plan P 1. He conveyed Lot 1 by deed D 2 of 1909, to his daughter,
Francina. He gifted Lot 2 by dead P 2 of 1928, to two cther children,
Juwan and Carlma subject to a iife-interest in his favour. Philippu
died in 1932. The plamtlﬁs are the heirs of Juwan, who died in 1939.
‘TThe Commissioner of Requests held that Hendrick and Francina and

their children have been in possession of the house for 10 years after 1923,
and have acqulred prescriptive title.

- The evidence in 'support of the prescriptive title of the defendants is
that of Hendrick, the 1st substituted defendant, and his witness, Karuna-
Tatne. Hendrick stated that as Lot 1 was. not suitable for erecting a
building, his father-in-law, Philippu, asked him to put up the thatched
“"house A on lot 2. He said he got the permit D 3 from the Governmer.*-
Agent in. October, 1923, and then built the house A and”that he and *
family have lived there up to date. He admitted; however, in Cross-
examination, that up to the tlme of Philippu’s death in 1932 he lived in
. that house “ with Philippu’s permission” and added that after Philippu’s
death he ‘ possessed the thatched house”, without a..y dispute, up to
Juwanis’s death in 1939, when J uwanis’s widow began to dispute his
‘possession. He admitted further .that there was no fence separating
his compound from the rest of lot 2 where admittedly Juwanis’s family
‘nave lived for a long period in a tiled house. In re-examination, he said,
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* Philippu gave me the ground on which to build the house”. No
attempt was made in re-examination to explain his previous statement
as to his occupation with Philippu’s permission. The witness, Karuna-
ratne, stated that Hendrick paid him for building the house but admit- .
ted that he built the house at the request of Hendrick, Juwan and

Philippu and that Juwan himself used to bring materials for the house in
the absence of Hendrick.

The plaintiffs denied that Hendrick got the house built and led evidence
to prove that Juwan put up the house A for his parents, who lived there
at tirst before Francina and her husband were permitted to occupy it.

On this evidence, the Commissioner of Requests has held in favour of
the defendant on the ground that there was evidence of “ possession for
over 10 years by defendants, unaccompanied by payment of rent or any
acknowledgment of any others’ rights”. It is difficult to ascertain from
the judgment whether the Commxssxoner* addressed his mind to the
question whether Hendrick commenced his possession adversely to
Philippu or with his permission and if such possession was permissive at
the start, whether there was any evidence that Hendrick and his family
made known to Philippu or Juwan that they were changing the character
of their possession at any time ten years before the filing of the action.

The learned Judge has not referred in his judgment to the admission of
Hendrick that he lived in the house up to 1932, with Philippu’s permission.
In the absénce of any explanation it is dfﬁcult to see how the defendants
could be held to have acquired prescriptive title, as the action was filed
within the ten years. The Commissioner himself seems to have been
aware of the meagre nature of the evidence of possession but he mis-
directed himself when he said that “ the evidence of both parties cannot
be considered satisfactory” and then proceeded to adjudicate on the
question of prescriptive title. The question he had to decide was whether
the defendants have led satisfactory evidence ‘to prove prescriptive
title. If that evidence is unsatisfactory. the defendants must fail and
it does not matter whether the evidence of the plaintiffs’ possession is
unsatisfactory, as plaintifis have documentary title to the property.

There is anothér difficulty in the way of the defendants setting up
prescriptive title . against the appellants: - Even assuming that the
defendants commenced their adverse possession from' October, 1923,
they had only five years’ possession in 1928, when Philippu executed

deed P 2, reserving a life-interest in his favour Could they rely on that
 possession or on the adverse possession from 1928, till Philippu’s death
in 1932, in support of their prescriptive title? J uwan, the predecessor
in title of the plaintiff, “ acquired a right. of possession” only in 1932,
and as the defendants had not acquired a prescriptive title before 1928,
do they not require 10 years adverse possession from 1932, in order to
defeat the claim of the plaintiffs? The answers to these questions will
depend on the construction of the proviso to section. 3 of Ordinance
No. 22 of 1871, which reads : —

* Provided that the said period of ten years shall only begm to. run
against parties claiming estates in remainder - or ‘reversion from the
time when the partles so claiming acqmred a right of possession to the:

property in dispute. ”
44/9 .
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'This Court considered the effect of that proviso in Geddes v. Vairavy
(supra). The facts of'that case were briefly as follows : —Ramalingam, the
admitted owner of the property, mortgaged it with Geddes in 1875. The
executors of the last will of Geddes purchased the property in 1884, in
satistaction of the mortgage decree. In terms of the last will of Geddes
the property thereupon vested in his widow, subject to a fidei commissum
in tavour of her children. The widow died in 1901.. The defendant pleaded
prescriptive title to the property against the children of Geddes on the
ground of adverse possession from 1875. Wendt and Wood-Renton, JJ.
rejected that plea and held that where a property was burdened with a
ﬁdez commissum, a third party could not acquire title by prescription to
such property against the fidei commissarii durng the lifetime of the
fiduciarius, as'.prescription did not begin to run against the fidet com-
missarii until afler: the death of the fiduciarius. In the course of his
judgment, Wendt J. said : "

' Appe‘llants questioned: the right of an owner againsi whom a
person has held adversely for (sdy) nine years, to render that adverse

, possessmn nugatory by creating ﬁdez commaissum, but we fail to see
any injustice 'in upnoldmg that right. Ex hypothesi, the oWner is
- fuld domm'&s until the completion -of ten years. He meay at once him-
seif try to vindicate the land, or sell it outright and enable the purchaser
to do so. - Why then may he not alienate it by way of fidei commissum ?

And’ on what ground .can the wrongful possessor complain that his
attempt to steal the land has b‘een frus.,ra..ed r sl

l’here are some earlier de01s1ons where this Court considered the effect

- of the correspondmc prowslon in Ordinance No. 8 of:1834 vide Kiri

Merike v». Mirapettia'; Unga v. Tikiri Duraya® In all these cases .
1t was, held that prescrlptlon did ‘not run against an.heir, pending the life
mterest ot a Kandyan widow.. In some at least of these cases, however,
the adverse possession appears to have commenced to run after the

" “ccrual of the lifeinterest of the WldOW

After I reserved Judgment my attentlon was drawn by Counsel for the

rzerendants to’ the tollowmg ‘passage in ngntwood’s Time . Limit on
Actions” 1= o N
AN owne1 uentltled to: possessmn against whom the statute is already

1unn1ng, canhotf; by settling the land, postpone the operation of the-
statute as to.’ persons takmg future  interests under the settlement.”

'I'hat statement of. the law appears at ﬁrst Slght to be against the view
taken -in: Geddes V. Vanravy (supra). The authoritiés on ‘which that
statement 1S based are Stackpoole V. St:ackpool3 and Doe . Moor The

de0151on in Stackpoole . Stackpoole is not available to . me. The later

case was a decision given with spec1a1 reference“to sectlon 15 of the Real
Property Limitation" ‘Act, 1833.- That Act had the effect of abolishing
“the -old’ doctrines of adverse possession and it laid down spemal rules for
ascertammg in: various-cases the date of accrual of the right‘of action.
bectlon 15 "'was; enacted in order to give some relief in those cases Where

llllll

. (1842) Morgan 8 ngest 328 ;. i (1843) 4 Drury and Warren- 320.
2(1858) 3 Lorenz 7101. S 3.115 English Reports (King’s Bench) 1.387‘-
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by the operation of these rules a possession which was not adverse before
1833 would have become adverse on the passing of the Act and - this
would have immediately deprived the owner of his right to the property.
Section 15 provided for the suspepsion of the Act in such cases for a
period of five years. I do not think that a decision construing such an

enactment is of much assistance in interpreting our Ordinance.

According to the decision in Geddes v. Vairavy (supra) the defendants
could not in any event acquire title by prescriptive possession as Philippu’s
title was not lost by the adverse possession of Francina and Hendrick
when he executed the deed P 2 in 1928, and as the defendants have not
had 10 years’ possession after the death of Philippu in 1932.

At the hearing of the appeal before me the defendants’ Counsel urged
that he would be entitled to claim compensation for improvements in
respect of the house. According to the Surveyor’s report this house is a
wattle-and-daub building with a thatched roof. I think it will be in the
interests of the parties not to send the case back for the determination
of this question but to take this claimn into consideration and make an

appropriate order as to costs.
N\

I set aside the decree appealed against and direct that decree be
entered—

(a) declaring the plaintiffs entitled to “ the house and premises”
referred to in clause (a) of the prayer in the amended plaint ;

(b) restoring the plaintiffs to the possession of “ the house and premises ”
referred to and the ejectment of the defendants therefrom ;

{c) granting plaintiff half costs of appeal.

Neither the appellants nor the respondents w111 be entitled to costs so
far incurred in the lower Court.

Appeal allowed.



