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Present: L a s c e l l e s C .J . and W o o d B e n t o n J.. 

A B A R A N A P P U v. B A N D A. 

327—D. 0. Kandy, 21,461. 

Civil Procedure Code, s. 461—Action against arachchi for malicious 
prosecution—No notice of action given—Public officer—" Act 
purporting to be done by him in his official capacity." 
A public offioer w h o does an ac t maliciously in the pretended 

exercise of his authority cannot b e said to be " purporting to a c t " 
as a public officer, and i s therefore not ent i t l ed to notice of action. 

Where the defendant, a n arachchi, maliciously and in order to 
satisfy a private grudge, brought a false charge against the plaintiff,— 

Held, that plaintiff was ent i t led to sue the defendant for damages 
without notice of action in terms of section 461 of the Civil Pro­
cedure Code. 

VH K facts appear from t h e j u d g m e n t . 

H. A. Jayewardene, for t h e de fendant , a p p e l l a n t . — T h e plaintiff 
should h a v e g ive no t i ce of ac t ion t o de fendant before h e brought 
th i s act ion. Civil Procedure Code , s e c t i o n 4 6 1 . " Purport ing " in 
sect ion 461 m e a n s " p r e t e n d i n g . " I t does not m a t t e r w h e t h e r t h e 
de fendant ac ted actually, i n h i s official capac i ty . If h e pre tended 
to a c t i n h i s official capac i ty , h e c a n n o t be s u e d w i t h o u t no t i ce . 
The word " purport ing " h a s a wider m e a n i n g t h a n " in p u r s u a n c e 
of " ; i t m e a n s " in t h e os tens ib le exerc ise of ." 

T h e plaintiff o u g h t t o h a v e averred in t h e p la int , and proved , 
c i rcumstances w h i c h wou ld e x c u s e not i ce . I t i s n o t o p e n t o t h e 
plaintiff to s a y that h e h a s g i v e n d u e not ice , and t h e n say , if n o t i c e 
w a s found n o t t o have b e e n g iven , t h a t no t i ce w a s n o t neces sary . 
I t is clear from the pla int t h a t t h e plaintiff h imse l f regarded t h e act 
of the de fendant "as a n act in 'h i s capac i ty o f a publ ic servant.— I t is 
no t o p e n to h i m n o w to say t h a t d e f e n d a n t did not purport t o act 
as a publ ic officer. 

Allan Drieberg, for t h e plaintiff, a p p e l l a n t . — T h e words " purport­
ing to act " h a s t h e s a m e m e a n i n g as " ac t ing in p u r s u a n c e o f ." 
T h e t e s t w h e t h e r not ice is required or n o t is w h e t h e r t h e d e f e n d a n t 

hones t ly in tended to enforce the law. Appusingo Appuv. Don Aron,1 

Hermann v. Seneschal,2 Roberts v. Crilean.3 T h e real charge aga ins t 
t h e de fendant is t h a t h e fabricated e v i d e n c e aga ins t t h e plaintiff; 
s u c h an act cannot be sa id t o fall w i t h i n t h e m e a n i n g o f s ec t ion 4 6 1 . 

H. A. Jayewardene, in reply . " 
Cur. adv. vult. 

1 (1306) 9 N. L. B. 138. 2 (1862) 32 L. J. C. P. 43. 
8 33 L. J. Exch. 66. 



( 50 ) 

January 2 0 , 1913 . LASCELLES C . J . — 

This i s a n appeal against a j u d g m e n t of t h e Distr ict Court of 
K a n d y awarding t h e plaintiff d a m a g e s for mal ic ious prosecut ion by 
t h e defendant . T h e plaintiff's ca se i s t h a t the defendant , w h o i s 
the arachchi of Yatawara , mal ic ious ly and in order to satisfy a 
pr ivate grudge, brought a false charge of steal ing a calf against the 
defendant . 

On t h e ev idence I find i t imposs ib le t o doubt t h a t the charge, 
though preferred in the n a m e of t h e korala, w a s in fact m a d e by 
the defendant , a n d that it w a s m a d e by h i m mal ic ious ly and 
falsely 

H i s Lordship d iscussed t h e ev idence and proceeded: — 
There are several o ther c i rcumstances which are m e n t i o n e d in 

the judgment of t h e learned Dis tr ic t Judge wh ich go t o show t h a t 
t h e charge w a s a false o n e malic iously , brought by t h e defendant . 
I a m quite satisfied t h a t the charge was false to the knowledge of 
the defendant . T h e quest ion whether the plaintiff is debarred 
from bringing th i s act ion by t h e fact that h e has not served not ice 
o n t h e defendant in accordance w i t h sect ion 461 of the Civil Pro­
cedure Code is fully d i scussed in t h e judgment of m y brother W o o d 
.Renton, wh ich I h a v e h a d t h e advantage of reading. . 

I h a v e c o m e to the conclus ion that the learned Dis tr ic t Judge 
w a s right in fol lowing t h e j u d g m e n t in Appusingo Appu v. Don Aron,1 

t h e effect of w h i c h is t h a t a public officer w h o does an ac t mal ic iously 
in t h e pretended exercise of h i s authority cannot be said to be 
" purporting t o act " as a publ ic officer, and is therefore not ent i t led 
t o not i ce of act ion . 

I h a v e referred t o t h e I n d i a n decis ions under the corresponding 
sec t ion (424) of t h e o ld I n d i a n Code as t o the construct ion of t h e 
words " an ac t purporting t o be done by h i m in his official c a p a c i t y , " 
but w i thout finding any decis ive guide . The decisions are conflict­
ing (vide S h a h u n 8 h a h Begum v. Fergusson 2 and Jogendra Nath Roy 
Bahadur v. Price 3). 

I think t h a t t h e point m u s t be decided by the l ight of local legis­
la t ion . A s regards t w o important c lasses of public officers, n a m e l y , 
officers of t h e regular police and officers of t h e C u s t o m s , special 
provision i s m a d e for their protect ion w h e n act ing in t h e course of 
their dut ie s . A n officer of t h e regular police w h e n sued " for any 
act d o n e b y h i m in s u c h capacity " m a y , under sect ion 78 of t h e 
Po l i ce Ordinance, 1875, p lead t h a t the act wa s done under a warrant, 
and under sec t ion 122 of Ordinance N o . 17 of 1869 no s u m m o n s can 
b e served o n a n y officer of C u s t o m s "for anyth ing done in t h e exercise 
of h i s office " unti l fifteen days after not ice in writ ing has b e e n 
del ivered t o h i m . I t is clear o n t h e authority of Perera 'v. Hansard,* 

» (1906) 9 N. Li. R. 188. s J- L. R. 21 Col. 586. 
* I, L, R. 7 Col. 499. * (1S86) 8 S. C, C. 1. 
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a n d of a w e l l - k n o w n l ine of E n g l i s h oases , of w h i c h I wi l l o n l y c i t e 
o n e of t h e l a t e s t , n a m e l y , Pearson v. Dublin Corporation 1 (dec ided 
under t h e Po l i ce Authori t ies P r o t e c t i o n A c t , 1898), t h a t t h e 
protect ion g i v e n b y sec t ions expres sed i n t h e s e or in s imi lar t e r m s 
does n o t e x t e n d t o acta mal i c ious ly d o n e b y t h e publ i c officer u n d e r 
cloak of h i s authori ty . T h e n t h e ques t ion arises w h e t h e r s ec t ion 
461 of t h e Civil Procedure Code , w h i c h superseded sec t ion 122 of 
t h e C u s t o m s Ordinance (Le Meaurier v. Murray a ) , en larged t h e 
protec t ion a lready g i v e n by sec t ion 122 t o officers of t h e C u s t o m s 
a n d e x t e n d e d i t t o mal i c ious ac t s . I find i t imposs ib le t o be l i eve 
t h a t by us ing t h e s o m e w h a t a m b i g u o u s express ion , " purport ing 
t o b e done i n h i s official c a p a c i t y , " t h e L e g i s l a t u r e i n t e n d e d t o 
introduce s u c h a c h a n g e . I do n o t th ink t h a t a n y s u c h d i s t inc t ion 
c a n be d r a w n b e t w e e n th i s express ion a n d express ions s u c h as' 
" a n y t h i n g done b y t h e officer in t h e exerc ise of h i s o f f i ce ." 

I n both c a s e s t h e protect ion i s i n t e n d e d t o be g i v e n w h e r e t h e 
d e f e n d a n t h a s ac ted i n good fai th and w i t h an h o n e s t i n t e n t i o n of 
put t ing t h e l a w into force. 

I , therefore, h o l d t h a t t h e plaintiff 's ac t ion is n o t barred b y h i s 
failure t o g ive t h e not ice prescribed by sec t ion 461 o f t h e Civil 
Procedure Code. F o r t h e s e reasons I w o u l d d i s m i s s t h e appeal 
w i t h cos t s . 

WOOD RENTON 'J .— 

T h e ev idence i n th i s case i s s u c h as w o u l d h a v e m a d e i t i m p o s s i b l e 
for u s in any e v e n t t o hold t h a t t h e s trong finding of t h e l earned 
Dis tr ic t J u d g e in favour of t h e respondent on t h e fac t s w a s wrong . 
B u t speak ing for mysel f , I d e s i r e t o go further and t o s a y that , in 
m y opinion, t h e dec is ion of t h e learned Dis tr i c t J u d g e o n t h e m e r i t s 
w a s right. 

T h e o n l y ques t ion t h a t r e m a i n s t o b e cons idered i s w h e t h e r 
t h e respondent m u s t fail b e c a u s e h e d id n o t g ive t h e de fendant -
appel lant not i ce of t h e act ion in t e r m s of sec t ion 461 of t h e Civil 
Procedure Code. T w o facts are clear and a d m i t t e d . T h e appe l lant 
did n o t rece ive not i ce of t h e act ion , and h e i s a " publ ic officer " 
w i t h i n t h e m e a n i n g of t h e sec t ion jus t referred to . T h e learned 
Dis tr ic t J u d g e has , h o w e v e r , h e l d o n t h e e v i d e n c e t h a t t h e appe l lant , 
in t h e charge w h i c h h e brought against t h e r e s p o n d e n t , w a s a c t i n g 
mal ic ious ly throughout , and i n fact t h a t t h e w h o l e case w a s t o h i s 
k n o w l e d g e a fabrication. I n t h a t s t a t e of t h e fac t s t h e l earned 
Dis tr i c t J u d g e s a y s t h a t t h e appel lant , in t h e prosecut ion of t h e 
charge in. ques t ion , w a s n o t " purport ing " t o a c t a s a " publ ic 

officer" w i t h i n the m e a n i n g o f sec t ion 461 o f t h e Civi l Procedure Code , 
and w a s , therefore , n o t ent i t l ed t o no t i ce of ac t ion . I n support of 
t h a t v i e w h e rel ies o n a dec is ion of m y o w n in t h e case o f Appusingo 

» (1907) A . C.m. » (1898) 3 N. L. B. 113. 
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Appu v. Don- Ann,1 t o t h e e f f e c t that a public officer w h o does a n 
i l l e g a l act mala fide\ i n t h e pretended exercise o f s tatutory powers 
c a n n o t be s a i d to b e " purporting " t o a c t as such , and is therefore 
n o t ent i t l ed t o not i ce o f act ion. There i s , so far a s I a m aware, 
n o express decis ion o n t h e m e a n i n g o f t h e t erm " purporting " i n 
e n a c t m e n t s of th i s character. I n Appusingo Appu v. Don Aron 1 

I construed i t in t h e sense i n w h i c h t h e t erms " inj pursuance o f " 
were interpreted i n E n g l a n d in t h e case of Hermann v. Seneschal.2 

I a m still of opinion t h a t the interpretation w h i c h I put o n the word 
" purporting " in t h e case just m e n t i o n e d is correct. S e c t i o n 78 of 
Ordinance N o . 16 of 1865, wh ich provides for not i ce of act ion being 
g iven t o m e m b e r s of the regular police in respect of " anything 
done or in tended t o be done '' by t h e m under the provisions of that 
Ordinance, w a s construed in t h e s a m e sense by th i s Court in Perera 
v. Hansard,3 and t h e dec is ion in that case w a s fortified by a reference 
to a long series of E n g l i s h authorit ies in which' t h e s a m e principle 
w a s laid d o w n . Perera v. Hansard 3 w a s dec ided prior t o t h e enact­
m e n t of t h e present Civil Procedure Code, and t h e appel lant 's 
-counsel contended t h a t sect ion 461 of that Code m u s t be d e e m e d t o 
h a v e repealed sec t ion 78 of Ordinance N o . 16 of 1865 by impl icat ion. 
I n t h e case of Le Mesurier v. Murray,4, it w a s he ld by Lawrie A . C . J , 
t h a t the provis ions of sect ion 122 of the C u s t o m s Ordinance, 1869, 
( N o . 17 of 1869), as t o not i ce of intended act ion against at Cus toms 

officer, were superseded by those of sec t ion 461 of t h e Civil Procedure 
•Code. I t is clear l aw t h a t an e n a c t m e n t in one s ta tu te should not 
be h e l d t o h a v e b e e n repealed by impl icat ion by an e n a c t m e n t in 
another , un less t h e t w o se t s of provisions cannot reasonably be 
construed s o as to s tand together . I t is quite possible to interpret 
the t e r m " purporting " i n sec t ion 461 in a sense cons is tent wi th 
t h e provisions of sect ion 78 of Ordinance N o . 16 of 1865, and I cannot 
bring myse l f t o think that if the Legis lature had intended to set 
as ide t h e l aw embodied in the former e n a c t m e n t by the provisions 
of sect ion 4 6 1 of t h e Civil Procedure Code it would n o t have used 
unambiguous language for t h a t purpose. I t w a s argued that the 
quest ion of t h e good faith of a public officer could n o t form an 
e l e m e n t t o be taken account Of in considering whether or not h e 
h a d a r ight t o not i ce of act ion because the quest ion w a s incapable 
o f being deterrnined before the act ion h a d been tried. N o difficulty 
of th i s kind, however , has arisen in E n g l a n d in consequence of the 
construct ion put by t h e Courts there on such expressions as " i n 
p u r s u a n c e of " or " anyth ing done or in tended t o b e done " under 
t h e provisions of a s t a t u t e , and I see n o reason t o ant ic ipate t h a t 

.any s u c h difficulty wil l arise under our procedure in th i s Colony. 
I w o u l d d i s m i s s t h e appeal w i t h c o B t s . 

Affirmed. 
1 (1906) 9 N. L. R. 138. » (1886) 8 S. C. C. 1. 
* (1862) 82 L.J. C. P. 43. < (1898) 3 N. L. R. 113. 


