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JULY 6, 2004

Civil Procedure Code -  Correction of misdescription o f name -  section 93 and 
s. 754(2) -  Appealable order  -  Does revision lie? -  Unexplained delay-Falsa 
demonstratio non nocet cum de corpore vel persona constat.
The plaintiff respondent sought to recover an overdraft facility granted to one 
Sinnamah Thangavelu. The original plaint the Defendant's name is described 
as Sabapathy Thangavelu • address being the same. Summons were served 
on Sinnamah Thangavelu. Upon summons being served Sinniah Thangavelu 
appeared in court, filed proxy/answer describing himself as S.Thangavelu.

When the case was called on 05.04.2002 attorney-at-law for the defendant 
petitioner submitted that though he had filed proxy for the defendant’s 
Sabapathy Thangavelu, his correct name is Sinniah Thangavelu. The trial 
judge directed the plaintiff to correct the mistake in the caption of the plaint. 
The trial court accepted the amended plaint on 10.01.2003 and granted time 
to the defendant to file his answer.

The defendant-petitioner moved in revision.
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Held :

(1) No revision lies. The petitioner has not resorted to his statutory right of 
appeal with leave of court. He has not set out in his petition for revision 
any exceptional circumstances.

(2) There is a delay of one year and four months in respect of the order 
dated 07.03.2002 and delay of 7 months from the order dated 
10.01.2003. The petitioner has not explained the delay.

(3) The amendment effected to the caption is only the correction of a cler
ical error in the name of the defendant. The defendant's surname and 
address have been correctly given.

Names are needed only to designate persons and the suit is not 
against names but against persons designated thereby.

A false description does not harm if there is sufficient certainty as to the 
object, corpus or person.

(4) The amendment consists of the correction of a clerical error appearing 
only in the caption of the plaint. The mistake is not a mistake of the 
identity of the man but only his name. It does not fall within the catego
ry of the amendments contemplated under section 93.

AN APPLICATION for revision from the order of the District Court of Hatton.
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August 27, 2004 

W IM ALACHANDRA, J.

Th is  is an app lica tion in revis ion filed by the de fendant-petition
e r (he re ina fte r re ferred to as the ‘de fendan t’) to revise the orders of 
the  lea rned  D is tr ic t Ju dge  o f Ha tton  da ted  7 .3 .2002  and
10.01.2003.

Briefly, the fac ts re levan t to th is  app lica tion are as fo llows:
The p la in tiff-responden t (he re ina fte r referred to as the ‘p la in tiff’) 

ins titu ted the  ac tion bearing No. 729/M  in the D istric t Court of
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Hatton aga inst the de fendan t fo r the recovery o f Rs. 90 ,022 /- being  
the am ount o f the unpaid ove rd ra ft fa c ility  gran ted by the pla intiff. 
This overdra ft fac ility  has been gran ted to S inna iah Thangave lu  o f 
Kovilkade, Gonaga la D iv is ion, Fordyce G roup, D ickoya. In the o rig 
inal p la in t the de fendan t’s  name w as described as Sabapathy  
Thangavelu o f Kovilkade, G onaga la  D iv is ion, Fordyce G roup, 
Dickoya. However, the sum m ons had been served on S inna iah  
Thangavelu, and upon sum m ons be ing served on him the said  
Sinnaiah Thangave lu  appeared in C ou rt on the sum m ons re tu rn 
able date, filed proxy and la ter filed answ er describ ing  h im se lf as  
S. T hangave lu . W hen  th is  case  w as  ca lle d  on 5 .4 .2002 , 
Mr. Joth ikumar, a tto rney-a t-law  appearing  on beha lf o f the pe tition 
er subm itted tha t though he had filed  the p roxy fo r the de fendan t as  
Sabapathy Thangave lu  his co rrec t nam e is S inna iah Thangave lu  
(vide proceedings dated 5 .4 .2002 in the D is tric t C ourt o f Hatton). 
He had stated thus:

“.......oDgdOai qzsJQiSa} a@® zngoS eodzscpSo e®GB>z5}
rad ep^S estoaqjS a w a e S g  S O b J, © g e d  s i®

8ste>8c33 o-ffloSg SO £Sc3D 88.”

The learned D is tric t Judge  a fte r cons ide ring  the  subm iss ions  
made by counse l and all the  re levan t fac ts , m ade o rde r on the  
same day (5 .4 .2002) d irec ting the  p la in tiff to  co rrec t the m istake  
relating to the name o f the de fendan t in the  cap tion  o f the p la in t. As  
directed, the p la in tiff tendered the am ended  p la in t, cons is ting  o f 
the correction o f the  de fendan t’s nam e on ly  in the cap tion o f the  
plaint, on 24.5 .2002.

The de fendant filed  a s ta tem en t o f ob jec tion  to  the  am ended  
caption o f the p la in t on 4 .10 .2002 . The  learned Judge  m ade o rde r 
on 10.01.2003 accep ting  the  am ended  p la in t and on the sam e day  
the Court gran ted tim e till 7 .3 .2003  fo r the filing  o f the  am ended  
answer. It is aga ins t the o rde rs  da ted  7 .3 .2003  and 10 .1 .2003 the  
defendant m ade th is app lica tion  in revis ion .

The learned Counse l fo r the p la in tiff ra ised the  fo llow ing  p re lim 
inary ob jections to the app lica tion  in rev is ion .

(i) the p la in tiff has m ade th is  app lica tion  on 17.7 .2003, seven  
months a fte r the o rde r da ted 10.01.2003.
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(ii) the  p la in tiff has no t made any a ttem pt to expla in the delay.
(iii) the  p la in tiff has fa iled to exerc ise the sta tu tory right o f appeal 

aga ins t the o rders da ted 10.01.2003 and 7.3.2003, and the  
p la in tiff has fa iled to  d isc lose the exceptional circumstances  
warranting the exerc ise o f the revis ionary ju risd ic tion o f this  
court.

(iv) On 5 .2 .2002 the learned Judge made order to correct the 50 
m isdescrip tion o f the name of the defendant and ordered the  
p la in tiff to  e ffect the am endm ent to the caption by tendering
an am ended p la int. The court accepted the amended pla int 
on 24.5 .2002. The p la in tiff has not challenged the aforesaid  
orders dated 5 .2 .2002 and 24.5.2002.

I shall firs t deal w ith the pre lim inary ob jections ra ised by the 
pla intiff.

W here the law has provided fo r a right o f appeal, and if the peti
tione r w ithou t exerc is ing tha t right of appea l seeks the revisionary  
power o f th is court, the court would exerc ise such powers only in 60 

exceptiona l c ircum stances.
There is a right o f appea l aga ins t the impugned order o f the  

learned D is tric t Judge w ith the leave o f th is Court in term s o f sec
tion 754(2) o f the C ivil P rocedure Code. However the petitioner has  
not exerc ised th is  right. In these c ircum stances, the revisionary  
powers o f th is  cou rt m ay be exerc ised on ly if the pe titione r’s app li
ca tion d isc loses excep tiona l c ircum stances warranting the exercise  
o f the rev is ionary ju risd ic tion  o f th is court.

The  pe titione r has not resorted to h is sta tu tory right o f appeal , 
w ith  leave o f th is court. M oreover he has not set out in his petition 70 
fo r rev is ion any excep tiona l c ircum stances, as to why he fa iled to  
file  a leave to appea l app lica tion as provided by law.

It is now  settled law  tha t rev is ionary power wou ld be exercised  
even though there is a right o f appea l on ly if there is the existence  
o f specia l c ircum stances necessita ting the indulgence by court to  
exerc ise the rev is ionary remedy. In the instant case the petitioner 
has not exp la ined his fa ilu re  to exerc ise the right o f appeal in term s  
o f sec tion  754(2) o f the C iv il P rocedure Code. Nor has he estab
lished any excep tiona l c ircum stances to invoke the revisionary  
ju risd ic tion . 80<
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In th is app lica tion in revis ion the  pe titione r seeks to  se t as ide the  
orders dated 7 .3 .2002 and 10.01 .2002 m ade by the  learned D is tric t 
Judge. The pe titioner has filed  th is  app lica tion  on 17.7 .2003. It 
appears tha t there is a de lay  o f one yea r and fo u r m onths in respect 
of the o rde r dated 7 .3 .2002 and a de lay  o f seven m onths from  the  
order dated 10.01.2003. The  pe titione r has no t exp la ined the  delay. 
Unexplained and unreasonab le  de lay in seek ing re lie f by way o f 
revision, wh ich is a d iscre tiona ry  remedy, is a fac to r wh ich w ill d is 
entitle the pe titione r to it. An app lica tion  fo r jud ic ia l rev iew  should  
be made prom ptly un less there are good reasons fo r the delay. The 90 

failure on the part o f the pe titione r to exp la in the de lay sa tis fac to ri
ly is by itse lf fa ta l to  the app lica tion .i

For these reasons I uphold the p re lim ina ry  ob jec tions ra ised by  
the respondent and on th is ground a lone th is  app lica tion  wa rran ts  . 
dism issal w ithou t going into the merits.

However, I shall b rie fly  exam ine w he the r there is any m erit in the  
petitioner’s app lica tion . It appears to me tha t the m ost im portan t 
order made by the learned Judge  is the o rde r m ade on 5 .4 .2002  
wherein the learned Judge d irec ted  the  responden t to co rrec t the  
name o f the de fendan t and am end the  cap tion  o f  the  p la in t. 100

Accordingly, as d irec ted by the learned Judge  on 5 .4 .2002 the  
plaintiff tendered the  am ended p la in t (m arked “X6” ), am end ing  the  
caption o f the p la in t, subs titu ting  the nam e o f S inna iah  Thangave lu  
for the name o f Sabapa thy Thangave lu . It is to  be noted tha t the  
Court granted perm iss ion on 5 .4 .2002  to am end the  cap tion  o f the  
plaint. However the  de fendan t has no t appea led  aga ins t tha t o rde r 
nor has he sough t to  rev ise the  sam e. Accord ing ly, the o rde r da ted  
5.4.2002 stands uncha llenged.

The de fendan t d id no t d ispu te  the fac t tha t he has been a con 
stituent o f the p la in tiff bank and his accoun t num ber and address 110  

have been co rrec tly  ind ica ted . It is to  be observed tha t the de fen 
dant has acted on the  bas is tha t he is the  de fendan t c ited in the  
caption o f the p la in t and accep ted  the  sum m ons, filed  p roxy and  
answer. The learned D is tric t Judge  has c lea rly  obse rved th is  fac t in 
his o rde r dated 10 .01 .2003 - H is obse rva tions  a t page 2 o f the  
order are as fo llows:
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“e®8!* gjcJ c3k>30s9 zs-aoSg cks> oO^oOzrf
8sfe)8c53 ZS«CDS0g <g^8osi 8 8gqx5j ^ {^t8 ffOXS 6®a) «Sc3
§j$eO 8®ca g  S€£ji><; 8§oa>s>

The am endm ent e ffected to the caption o f the p la in t is on ly the 12c 
correction o f a c le rica l e rro r in the name o f the defendant. The  
de fendan t’s  surnam e (i.e. Thangave lu ) and address have been cor
rec tly  s ta ted. In the case o f Jayasinghe v Gnanawathie Menike 0) 
Jayasuriya , J. he ld that:

“It is an old and rational maxim of law that where the party 
to a transaction or the subject of a transaction is actually 
and corporeally present, the calling of either by a wrong 
name is immaterial:

-Names are needed only to designate persons and the
suit is not against names but against persons designated 130

thereby-”

Jayasuriya , J. in the course o f his judgm ent at pages 413 and  
414 observed:

“ I w ish to re fer to certa in dec is ions o f the Supreme Court 
where more serious and grave m isdescrip tions and  
errors in regard to the enum eration o f names o f parties  
have been e ffected law fu lly by the courts. In the decision  
in Odiris Silva and Sons Limited v  JayawardeneW a m is
descrip tion in the p la in t and continu ing error as to the  
name of the de fendan t was held to have been law fully ho  
rectified . The p la in tiff in tha t action m istakenly named in 
the caption the de fendant as Odiris S ilva and Sons when  
in fact, the de fendan t was an incorporated body des ig 
nated as Odiris S ilva  and Sons Ltd. The am endment 
which was e ffected in the lower court, am idst strenuous  
ob jections, was upheld as a correc t and iaw ful o rder by 
the Suprem e Court wh ich proceeded to hold that for the  
purpose o f reckoning the period o f prescrip tion, the action  
aga ins t the Incorpora ted Com pany must be taken to have  
been institu ted on the date o f the orig inal p la in t and not 150  

upon am endm ent o f the caption o f the p la in t.”
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Justice Jayasuriya w en t on to s ta te  as fo llow s (a t Page 415):
“As Justice Kenueman has rem arked: ‘Names on ly  des
ignate persons but a su it is not aga ins t nam es bu t aga ins t 
persons designa ted the reby ’. The learned D is tric t Judge  
has effected a mere correc tion in one name in the  caption  
acting on the often quoted legal maxim-Falsa demonstra
te non nocet cum de corpore vet persona constat (A  
fa lse descrip tion does no t harm  if the re  be su ffic ien t ce r
ta inty as to the ob jec t corpus o r person) A  la ten t am b igu - 160  

ity o f th is nature can a lw ays be correc ted  by a tria l Judge  
in the exerc ise o f his inhe ren t pow er to secure the ends  
of Justice .”

The defendant relied on the judgm en t in the case o f Gunasekera 
v Abdul LatiffW where Ranara ja , J. obse rved tha t the am endm ent 
of 1991 has fo r the firs t tim e taken away the pow er o f cou rt ex mero 
motu to amend p lead ings. An am endm en t cou ld be a llowed on ly  
upon an app lication o f a party. Here Ranara ja , J. w as re fe rring .to  
section 93 o f the C ivil P rocedure Code as am ended by Act, No. 9  
of 1991. In th is case the C ou rt o f A ppea l w as ca lled upon to  dec ide  170 
whether the app lica tion m ade by the  de fendan t a fte r seve ra l da tes  
of trial, would be a llowed.

In the instan t case the  fac ts a re  d iffe ren t to  the  fa c ts  in the case  
of Gunasekera v  Abdul Latiff (Supra). Here the  learned D is tric t 
Judge was ca lled upon to co rrec t the  m isdescrip tion  re la ting to  the  
defendant’s name. The  learned D is tric t Judge  d irec ted  to  am end  
the caption o f the  p la in t subs titu tin g  the  nam e o f S inna iah  
Thangavelu fo r Sabapa thy Thangave lu . It is an am endm en t con 
sisting of the correc tion o f a  c le rica l e rro r appearing  on ly  in the  cap
tion o f the p la int. T he  m istake  is no t a m istake  o f the  iden tity  o f the  180  

man but on ly his name.
His Lordship Jayasuriya  in Jayasinghe v  Gnanawathie Menike 

(Supra) held tha t the D is tric t Judge  w as pe rfec tly  en titled  to  have  
effected a correction o f the  m isdescrip tion  in one ’s  nam e in the  cap 
tion o f the p la int, and a lso held a t pages 416 and 417  tha t the  
amendment e ffected d id  no t fa ll w ith in  the  ca tego ry  o f the am end 
ments contem pla ted in sec tion  93  o f the  C iv il P rocedure  Code. H is  
Lordship fu rthe r held tha t, the  lea rned Judge  has e ffec ted the  
amendment in the exerc ise o f h is inhe ren t powers.
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In these c ircum stances, I hold tha t there is no merit in this appli- 190 
cation and I accord ing ly, d ism iss th is application in revision w ith  
costs fixed a t Rs.5250/= payable by the defendant-petitioner to the  
p la in tiff-respondent.
AM AR ATU N G A , J . I agree.
Application dismissed.


