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GNANAPRAGASAM
V.

SIVANANTHAM

SUPREME COURT
SAMARAK.OON, C.J.. WANASUNDERA. J.. AND SOZA. J.
SC. NO. 33/1982. NO. 34/1982  
DECEMBER 9. AND 10. 1982

Interim injuction to prevent obstruction to laying of electric cables along 
common roadway.

The Appellant and Respondent were owners of two blocks of land served by a 
roadway (Lot E) which was used in common as a means of access. The 
Appellant made an application to the Electricity Board to obtain a supply of 
electricity and the Board's employees commenced the work of laying 
underground cables. The Respondent disputed the right of the Appellant to lay 
underground cables and compelled the employees of the Electricity Board to 
stop work.

The Appellant thereupon obtained an interim injuction ordering the Respondent 
not to interfere with the laying of the cables. The Respondent filed an application 
in the Court of Appeal for leave to appeal and an application in revision. 
Accordingly leave to appeal was granted and the order directing interim 
injuction to issue was_set aside. The Appellant appealed from this order of the 
Court of Appeal.

H e k f-

If the Appellant is allowed to have cables laid and work completed, the 
Respondent will, if successful, be faced with a fait accompli and may face 
resistance in getting the cables removed. This is eminently a case where the 
main trial and the application for an injuction should be taken together.

Case referred to:

Richard Perera v. Albert Perera 67 NLR 445 
APPEAL from an order of the Court of Appeal.

Eric Amerasinghe. S. A. with N. S. A. Gunatillake. V. Basnayake. K. 
Kanagasunderam and Miss. D. Guniyangoda for Appellant,
H. L. de Silva. S. A. with K. Kanang — Iswaran. Gamini Jayasinghe and S. 
Mahenthiran for Respondent.

Cur. adv. vult
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January 25th. 1983 
SAMARAKOON, C.J.

The R esponden t and one  M u ru g e s u  K rish n a p illa i p u rchased  a 
land ca lle d  E tam bagahaw atta  bea ring  assessm ent No. 128 . 
Lauries Road. B am ba lap itiya  in ex ten t AO - R1 —  P 20  u p o n  Deed 
N o. 4 0 0  d a te d  3 1 s t  J a n u a ry . 1 9 7 1  ( D 1 )  a tte s te d  b y  A  
T h a va n e sa n , N.P. By D eed o f P a rt it io n  No. 6 9 8 2  d a te d  7 th  
M a rc h , 1 9 7 8  a tte s te d  by A. B. W . Jayaseke ra , N.P. (D 2 ) th e y  
p a r t it io n e d  th e  land  a m ic a b l/  b e tw e e n  th e m s e lv e s  as d e p ic te d  
in  P lan No. 2 4 5 9  d a ted  5 th  J a n u a ry , 1 9 7 9  m ade  by K. 
K id n a p illa i.  L icensed  S u rv e y o r (D 2 A ). The R e s p o n d e n t b e ca m e  
e n tit le d  to  Lo ts  1 and 2 in  P lan D 2 A  and th e  sa id  K r is h n a p illa i 
b e ca m e  e n tit le d  to  Lots 3 and  4  in  th e  sa id  P lan D 2A . Lo t 5 
w as  re se rve d  as a c o m m o n  ro a d w a y . 1 5 fe e t w id e , to  se rve  a ll 
lo ts . T hese  lo ts  are  a lso  s h o w n  as Lo ts  A  to  E in P lan No. 2 7 2 8  
d a te d  1 7 t h  Ja n u a ry , 1 9 8 0 ,  (m a rke d  X) m ade  by K. K. 
T h iru n a v u k a ra s u , L ice n se d  S u rve yo r. By D eed No. 3 4  d a te d  
1 0 . 0 9 . 1 9 7 7  (m arked  XI) a tte s te d  by  G. S. S ivadasan , N. P. th e  
R e sp o n d e n t and h is  w ife  tra n s fe rre d  Lo t 2 in  Plan D 2 A  (i.e.. 
Lo t B in  P lan X) to  th e  A p p e lla n t w ith  a r ig h t o f w a y  o v e r Lo t 5 
(i.e ., L o t E in  P lan X) The sa id  D eed re c ite d  inter alia " th e  r ig h t 
to  e re c t, lay d o w n  and in s ta l e le c tr ic  ca b le s , w a te r  m a ins , 
d ra in s , sew a g e  p ip e s  and o th e r  c o n tr iv e n c e s  o f w h a ts o e v e r 
k ind  o r  n a tu re  in , u n d e r "p ro v id e d  th e y  d o  n o t in te r fe re  w ith  
th e  use o f th e  ro a d w a y  by p e rs o n s  e n t it le d  to  s u c h  use. By 
D eed No. 2 9  d a te d  1 4 .0 6 .7 9  th e  sa id  K r is h n a p illa i s o ld  Lo t C 
in Plan X to  K. K a n d iah  G a n e n d ra n . T h e re a fte r  th e  A p p e lla n t, 
th e  R e sp o n d e n t, th e  sa id  K r is h n a p illa i and  th e  sa id  G a n e n d ra n  
e n te re d  in to  D eed No. 41 d a te d  1 9 .0 5 .1 9 8 0  a tte s te d  by S. 
S ivadasan . N. P. w h e re b y  th e y  w e re  each  a llo tte d  th e ir  
re s p e c tive  lo ts  a c c o rd in g  to  th e  re -su rve y  in Plan X in  lieu  o f 
th e ir  re s p e c tiv e  a llo tm e n t o f land  th e y  se ised and  possessed  
(s ic .) e a r lie r "  in  th e  fo llo w in g  m a n n e r:-

R e sp o n d e n t to  Lo t A.
A p p e lla n t to  Lot B,
K a n d iah  G a nend ra n  to  Lo t C. and
K ris h n a p illa i to  L o t D.
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Lot E w as to  be he ld  and used in c o m m o n  by all pa rties  "as a 
m eans o f access to  th e ir  re spec tive  Lots m arked A. B. C, and D 
dep ic ted  in Plan No. 2 7 2 8 " . This roadw ay w h ic h  w as dep ic te d  
Lot 5 in Plan D 2A , 1 5 fee t w id e  (5 .2 5  perches) was d e p ic te d  as 
Lot E in Plan X, 12 fee t w id e  (4 .1 5  perches). The A p p e lla n t 
appea rs  to  have o b ta in e d  a w a te r su p p ly  to  h is Lot B fro m  th e  
M u n ic ip a l m a ins by lay ing w a te r p ipes th ro u g h  Lot E. He then  
m ade an a p p lic a tio n  to  th e  E le c tr ic ity  Board fo r  th e  s u p p ly  o f 
e le c tr ic ity  to  the  re s id e n tia l p rem ises  co n s tru c te d  on Lot B and 
the  Board acceded  to  the  request. The Board 's  em ployees 
com m e n ce d  the  w o rk  o f lay ing u n d e rg ro u n d  cab les a long  Lot E. 
For th is  p u rpose  a 9 inch  tre n c h  w as c u t leav ing  a c le a ra n ce  o f 
10  fee t fo r  use as roadw ay. On th e  1 9 th  M arch , 1 9 8 2 , the  
R esponden t o b je c te d  to  th e  c u tt in g  o f tre n ch e s  and d isp u te d  the  
r ig h t o f the  A p p e lla n t to  lay u n d e rg ro u n d  cab les a long  Lot E. By a 
sh o w  o f fo rc e  he c o m p e lle d  th e  B oard 's  em p loyees to  s to p  the  
w ork. The A p p e lla n t th e n  o b ta in e d  an in te rim  in ju n c tio n  o rd e rin g  
th e  R esponden t n o t to  in te rfe re  w ith  the  w o rk  o f lay ing  cab les. 
The R esponden t th e n  file d  an a p p lic a tio n  fo r  leave to  appea l and 
an a p p lic a tio n  in R evis ion, bo th  in th e  C o u rt o f A ppea l. 
R anasinghe, J. d e a lt w ith  bo th  in one  O rde r and g ran ted  leave to  
appeal and a c tin g  in rev is ion  set as ide the  D is tr ic t Judge 's  o rd e r 
o f 6 -4 -8 2  d ire c tin g  an in te rim  in ju c tio n  to  issue. The A p p e lla n t 
appeals fro m  th is  O rde r o f the  C o u rt o f Appeal.

R anasinghe. J. re fe rred  to  th e  tw o  Deeds No. 41 and No. 3 4  
and expressed th e  v ie w  th a t the  specia l r igh ts  a cqu ired  on Deed 
No. 41 over Lot 5 (Lo t E o f X) had been g iven up and "th e  
P la in tiff-R espo nden t w o u ld  th e re fo re  seem  to  be e n title d  to  
su b je c t Lot E w ith o u t th e  co n se n t o f the  o th e r parties to  Deed Y2 
o n ly  to  its na tu ra l use, nam e ly  to  use it as a roadw ay". H ow ever 
the  R espondent co n ce d e d  th a t the  A p p e lla n t had the  r ig h t to  lay 
overhead lines to  o b ta in  a su p p ly  o f e le c tric ity . The reasons fo r  
th is  co n ce ss io n  c a n n o t be ga the red  fro m  th e  reco rd . The 
substan tive  q u e s tio n  is w h e th e r th e  A p p e lla n t in fa c t had the  
r ig h t to  lay u n d e rg ro u n d  cab les  a long  Lot E. Th is has to  be 
dec ided  at th e  tr ia l o f the  case. If the  A p p e lla n t is a llow ed  to  have 
the  cab les laid and the  w o rk  com p le te d  p e nd in g  tr ia l the  
R espondent w ill, if he succeeds in his co n te n tio n , be faced w ith  a 
fait accompli and  th e  E le c tr ic ity  B oard  m ay w e ll re s is t th e
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rem ova l o f such  cab les. F u rthe rm ore  a c o n s id e ra tio n  o f the  
Deeds No. 41 and No. 3 4  seem s to  suggest th a t th e  r ig h t 
a cqu ired  on  th e  fo rm e r Deed was w h itt le d  d o w n  by th e  la tte r. In 
the  c ircu m s ta n ce s  R anasinghe, J. c o rre c tly  fo llo w e d  the  p r in c ip le  
in the  case o f Richard Perera v. Albert Perera^V Th is is e m in e n tly  
a case w h e re  th e  a p p lic a tio n  fo r  an in ju c tio n  and the  m ain  tr ia l 
sh o u ld  be taken  to g e th e r. I w o u ld  th e re fo re  d ism iss  th e  appea l 
w ith  cos ts  here and in the  C ou rt o f A ppea l.

WANASUNDERA, J. — I agree

SOZA, J. — I agree

Appeal dismissed.


