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Costs— Adjournment oj hearing of a case— Power of Court to order payment of “ incurred 
costs ’’— Civil Procedure Code, ss. 143, 214.

When n Judge, acting under section 143 of tho Civil Procedure Code, grantfg* 
an- adjournment of the hearing of a case, lie may order the party , a t  wlxoset^ 
reejuest tho adjournment is granted, to  pay  “ incurred costs B ut when ho 
mokes such an order lie should s ta te  his estimato of the incurred costs V and 
the grounds on which he bases th a t estimate.

A p p e a l  from a judgm ent o f  tho .District. Court, P o in t Pedro.

N. K w h s o n ,  Q .C .,  w ith  C. BengminlJitui,  for the defendant appellan t.

I I .  V. Prrer tt ,  Q .O .,  w ith  T .  A r u h n u tn d a n ,  for (he p la in tiff respondent.

C ur. tidr. m i l .

J u ly  21, 1953. m i S il v a , J .—

T h e p la in tiff in stitu ted  th is  action  on  J u ly  2$th, 1952, aga in st h is  
brother, tho defendant-, for a declaration  th a t he was th e  ow ner o f  2 /3  
share o f  th e  business carried oh  under th e  nam e o f  “ S . Y ecragaththip- 
p illa i & Sons ” at Jaffna an d  o f  th e  asse ts  and goodw ill th ereo f an d  for 
an  order for an  accounting. In  th e  p la in t the subject m atter o f  th e  
a ctio n  w as valued  a t  R s. 600,000. T h e d efendant in h is answ er den ied  
tho  claim  o f  th e  p la in tiff an d  sot up  various defences. T he case first 
cam e up  for tria l on  2 5 . 6 . ’53 w hen  issu es were fram ed and adopted . 
T hereafter th e  hearing w as con tinu ed  on 6 .1 1 . ’53 and  adjourned for  
th e  11th and  12th  Jan uary , 1954. On 1 1 . 1 .  ’54 in th e  course o f  cross- 
exam in in g  the p la in tiff  th e  C ounsel for th e  defendant sought to  ad d  threo  
n ow  issues to  th e  fifty  issues w hich  h ad  b een  adopted  earlier. T he C ounsel 
foi the p lain tiff ob jected  to  th e  threo now  issues and tho learned D istr ic t
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J u d g e  mnilo order re jectin g  thorn. Thereupon th e  d efen d an t’s  Counsel 
m oved  to  am en d  th e  an sw er to  enablo h im  to  raise th e  three issues in  
question . T ho p la in tif f ’s  C ounsel objected  to  th a t  ap p lica tion  also; 
on tho ground th a t  i t  w as an a ttem p t to  keep h is c lien t aw ay  from  the  
business. Tho learn ed  D istr ic t  Judgo, however, a llow ed  th e  application  
to  am end tho an sw er b u t ordered th e  defendant to  p a y  to  tho p la in tiff  
th e  “ incurred co sts  ”  o f  th a t  d ay  and  tho fo llow ing d a y . L ater , on tho 
su ggestion  o f  th o  C ounsel for tho plaintiff, th o  threo issu es in  question  
w ere ad opted  w ith o u t th o  am endm ent o f  p lead ings in  order to  obviato  
d elay . B u t th e  order for costs how ever already, m ado w a s retained . 
F urther hoaring w as refixed  for lo th  and  16th M arch, 1954. Tin’s  appeal 
is b y  the d efen d an t a g a in st tho order for costs referred to  ab ove. T he  
order appealed  f r o m  w a s ob v iou sly  m ade under S oction  143 o f  tho Civil 
P rocedure Code (heroin  a fter  referred to  as th e  C ode). T ho Sub-Section  
1 o f  th a t S ection  em p ow ers th e  Court to  adjourn th e  h earing  o f  tho action  
on  th e  ap p lica tion  o f  e ith er  p arty  i f  sufficient caitso is  sh ow n . S u b ­
sectio n  2 o f  tho sam o S ection  en acts “ in  a ll such cases th e  Court sh a ll 
fix  a  d ay  for th e  fu rth er  hoaring o f  th e  action , an d  m a y  m ake such  
order as it  th in k s fit w ith  respect to  th e  costs occasion ed  b y  th e  adjourn­
m en t. ”  Mr. N a d e sa n  conceded  th a t tho Court in  gran tin g  an  adjourn­
m en t o f  tho h earing , is  o n titlcd  to  order tho p a rty  a t  w hoso request the  
adjournm ent is gran ted , to  p a y  costs as ta x ed  b y  th e  Court or to  p a y  a 
specified  am ou n t f ix ed  b y  i t  as costs. H e h ow ever argued  th a t thero  
is no provision  in  th o  Code w hich  em powers th e  Court to  order a p arty  
to  p a y  th e  “ incurred  co sts  ” . P rovision  is m ado in  S ectio n  214 t o  ta x  
bills o f  costs. A ccord in g  to  that Section  a bill o f  costs in  a D istr ic t Court 
has to  bo ta x ed  b y  tho Secretary, according to  th e  ra tes  specified  in  the  
Second  Schedule. Mr. N ad esan  in  support o f  th is  argu m en t su bm itted  
th a t there w as no p rov ision  in  th e  Code to  ta x  b ills in  respoct o f  “ incurred  
co sts  ” . B u t  I  d o  n o t  th in k  th a t there is a n y  in surm oun tab le d ifficu lty  
in  th e  m atter o f  ta x in g  such  bills. Section  214 it s e l f  can  be availed  o f  
for th a t  purpose, su b jec t  to  one variation, th e  varia tion  b ein g  th e  su b sti­
tu tio n  o f  the co sts  a c tu a lly  incurred in  place o f th e  ra tes  specified  in  tho  
Socond Sch ed ule . O f eourso, th e  p arty  w ho is to  rece ive  “ incurred  
costs ” w ould  be e n t it le d  to  recover such costs o id y  in  resp ect o f  item s 
taxab le  under th a t  S ch ed u le . In  other words he w ould  be en titled  to  g e t  
tho bill taxed  in  term s o f  the Second Schedulo, but free from  the restric­
tion s sot ou t therein  in  regard to  the am ounts p erm itted  under it. Such  
am ounts w ill bo lim ited  to  th e  sum s actually  incurred. ■ -

T he aw arding o f  co s ts  is  a  m atter in  tho d iscretion  o f  th e  Ju dge. B u t  
th a t  d iscretion  m u st  b e oxorcisod judicially . T h e Ju d go  is  n o t en titled  
to  m ako an  order in  a  va gu e or arbitrary m anner. B u t  h e  should  be 
gu ided  b y  rules o f  roason  and justice— S u n d e r a m  v .  G o n s a lv e s 1. In  
Y a p a  v. D o n  D c i v i t h 2 H carn c J . sta ted , " I t  is true th a t  a  Court o f  A ppeal 
does n o t ord in arily  in terfere w ith  tho d iscretion  exerc ised  b y  a Court 
o f  tr ia l as to  co s ts  b u t w horo it  is clear th a t a  Court o f  tr ia l h as exercised  
no d iscretion  a t  a ll an d  h a s  arbitrarily  g iv en  co sts  a g a in st th e  party  
w ho succeeded  on  th o  issu es  beforo tho Court, i t  w ou ld  bo contrary to  
all principles o f  ju s t ic e  i f  it d id  not interfere ” . A s observed  by

1 [191.7) r,l N . L. /?. 17. : (19.77) 10 C. L . If . -2S.
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B asnayako J . in S u n d e ra m  v. Gonsalves  (supra) th e  interference should  n o t  
bo restricted  to  th e  instance referred to  b y  Hoarnc J . i f  i t  is  ov id en t th a t  
th o  Ju d ge has n ot exorcised h is  discretion a t all or i f  ho lia s  used  it  arb it­
rarily. There arc various factors to  bo taken  into consideration  in fixing  
th e  am ount o f  costs when th e  hearing o f  a  caso is adjourned on  th e  ap p li­
cation  o f  a  p arty . Ono such factor is tho am ount involved  in  th o  lit ig a ­
t io n , and  another is th e  extra expenditure th a t is incurred b y  tho other  
p arty  as a  result o f  tho  postponem ent. Tho Judgo is  also en titled  to  
ta k e  in to  consideration tho stago o f  th e  caso a t which tho  postponem ent 
is  granted , in  fixing th e  costs. B u t in  no caso should a Ju dge enhance  
th o  am ount o f  costs for th e  reason th a t tho party w ho is  condem ned to  
p a y  tho sam e is in  affluent circum stances. In  this caso tho learned  
D istr ic t Judgo in m aking th e  order for costs lias m ade tho  observation  
“ th e  defendant is n ot a  poor person. ” T hat is indcod an unfortunato  
rem ark to  havo boon m ade. The fact th a t  tho defendant was not- a  poor 
person appears to  have influenced the Judgo in ordering h im  to  p ay  
unusually  h eavy  costs. Although I  would not go so  far as to  say th a t  
a Judgo in  no circum stances should order a party  to  p ay  “ incurred  
costs ”  I  w ould how ever venture to  observe that such an order is  an  
undesirable one and should be m ade on ly  in cases w here th o  Judgo is  
in  a  p osition  to  form  a  fa irly  accurato estim ate o f  tho “ incurred costs ” . 
W here ho m akes such an  order th e  record also should show  th a t  ho had  
m ateria l before h im  to  arrive a t tho  estim ate o f  “ incurred costs ” . 
O therw ise i t  would n o t bo possible for th is  Court to  ascertain  w hether  
or n o t th e  Judgo had  exercised h is discretion jud icia lly . In  th is  case  
it  is  n o t possib le to  gather from th o  Judge’s record even  a very  rough  
id ea  o f  tho  am ount o f  costs incurred by tho p lain tiff and  w hich th e  
d efendant was ordered to  pay. I f  tho Judge had no m eans o f  know ing  
w h a t th e  p la in tiff had spent it  cannot bo said th a t he used  h is d iscretion  
ju d ic ia lly  in  ordering the defendant to p ay  th e  “ incurred costs ” . T he  
learned D istr ic t Judgo should havo stated  in his order h is  estim a te  o f  the  

incurred costs ” and tho  grounds on which he based  th a t ostim ate  
before ho m ado th e  order. In  those circum stances 1 am  n o t satisfied  
th a t  tho  Judgo usod h is  discretion judicially. I f  th e  learned D istr ic t  
Judgo fe lt th a t  an  order for taxed  costs in favour o f  tho p la in tiff w as  
inadequate i t  w ould havo beon desirable i f  ho fixed a specified  am ount 
a s costs after consulting tho Counsel for both parties. Tho order to  
p a y  “ incurred costs ” is se t aside. The p lain tiff h ow ever is  on titled  
to  an  ordor for costs. 1 w ould fix tho costs a t R s. 1000. There w ill be 
no costs o f  th is  appeal.

F ernando, J .— I  agree.

O rder  varied .


