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M o rtg a g e—Land sold  u n d e r  d ecree  fo r  sale in  partition  action— W h o le  land  

u n d er  m o rtg a g e— M o rtg a g e  attaches to  land in  hands o f  purchaser—  
H y p o th eca ry  action  against pu rch a ser— P a rtit io n  O rd in a n ce , N o . 10 o f  
1863, s. 12.
Where property is sold under a decree for sale in a partition action, 

the mortgage attaches to the land or part of it both in the case of a 
mortgage of the whole land as well as in the case of the mortgage of an 
undivided share.

The failure of the mortgagee to make a claim on the mortgage in the 
partition action does not debar him from bringing a hypothecary action 
against the purchaser of the land.

G o d a g e  v . D ias  (30 N . L . R . 100) followed.
S ilva  v. W ije y s in g h e  (20 N . L . R . 147) not followed.

T H E  plaintiff-appellant sued the first to fourth defendants-respondents 
to recover a sum of Rs. 2,000 due on a m ortgage bond executed 

by  them in his favour, and he joined the fifth to nineteenth defendants- 
respondents as parties to 'the action in order to obtain a hypothecary decree. 
The fifth to nineteenth defendants had purchased the mortgaged land, 
when it was sold in lots under a decree fo r sale entered under section 4 
of the Partition Ordinance, subsequent to the mortgage. The learned  
District Judge ordered a decree against the first to fourth defendants 
on the money count, but dismissed the action against the fifth to nine­
teenth defendants. From  this order the plaintiff appeals.

H. V . P erera , K .C . (w ith  him P. A . S en a ra tn e ), for the plaintiff, appel­
lant.— The plaintiff-appellant had two mortgage bonds over this land. In  
the partition action he intervened and disclosed one of the bonds. W ith  
regard to the other, he w as under the misapprehension that it referred to 
another land. The learned District Judge held that he w as estopped 
from  claim ing a hypothecary decree against the fifth to nineteenth 
defendants. U nder the Partition Ordinance there is no duty cast on a 
m ortgagee to disclose the mortgages. B y  sections 8 and 12 of the 
Ordinance the rights of mortgagees are conserved. The fact that he was 
a party in the partition action w ould  not operate as res judicata  as there 
is no adjudication w ith  regard  to the bond.

L . A . R ajapakse  (w ith  him  J. R. J ayaw ard an a), fo r fifth to ninth, eleventh 

to thirteenth, sixteenth and eighteenth defendants, respondents.— The  
appellant says his only interest in the land to be partitioned w as that he
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had two mortgages, affecting undivided shares. H e  admits he disclosed 

one and not the other, because he thought it did not apply to this land.
The appellant need not have intervened in the action at all, because the 

Partition Ordinance conserves his r ig h ts ; but once he e le c te d  to intervene  
in the action, he w as under a  legal d u ty  as a party  to the action to disclose 
a ll his interests in the subject-m atter o f the action. S e e : section 34 o f  
Civil Procedure Code. The proceeds o f the sale have been distributed  
am ong the parties. The appellant is, therefore, estopped as against the 
purchasers-respondents. S e e : section 115 o f the Evidence Ordinance.

Further there is no proof that the bond w as du ly  registered ; and in 
fact the appellant’s evidence suggests that it does not apply  to the land in  

question.
Section 12 of the Partition Ordinance provides that the right o f the 

m ortgagee shall not be affected. This means that the final decree in the 
case of a partition or sale, which w ipes out all pre-existing rights and 
which create a n ew  title, is not to w ipe out the rights of the mortgagee.

In  case a partition is decreed, a m ortgage of the w hole  land  or of an 
undivided share w ill attach to the w hole land or the lot allotted to the 
m ortgagor in severalty respectively. In  case a sale is decreed, the 
m ortgage w ill attach to the proceeds o f sale. See S ilva  v . W ijey s in g h e

The w ords “ share in severalty allotted to the m ortgagor ” clearly  refer 
to a case o f partition only. They are  meaningless w ith  reference to a  
decree fo r  sale. The w ords “ o r sale ” in the proviso are an error ; in the 
concluding portion o f it, the w ord  “ sale ” is omitted. See J a yew a rd en e  
on  P artition , p. 255.

The ru ling in G odage v. D ia s ’ should be restricted to the circumstances 
o f that case. Difficulties arose there as to w h at “ the share in severalty ” 
meant.

It is subm itted that the decision in F ern an d o v . S i lv a '  is not correct 
and should not be followed.

H. V . P erera , K .C ., in reply.— Section 12 o f the Partition Ordinance is 

clear. The rights o f a m ortgagee are preserved w hether a partition or a 
sale is ordered. The w ords “ lim ited to the share in severalty ” app ly  to 
cases w here a sale is ordered as w e ll as to cases w here  a partition is 
decreed.

Cur. adv. vu lt.
July 21, 1939. S o e r t s z  A.C.J.—

In this case, the plaintiff sued the first to fourth defendants to recover 
a sum of Rs. 2,000 due on a m ortgage bond executed by  them in his 
favour, and he joined the fifth to the nineteenth defendants as parties to 
the action in order to obtain a hypothecary decree. Those defendants 

had purchased the m ortgaged land, w hen  it w as sold in lots under a decree 
fo r sale entered under section 4 of the Partition Ordinance, subsequent 
to the mortgage.

The fifth to the nineteenth defendants contended that (1 ) because the 
plaintiff had intervened in the partition case and had claim ed certain  

interests in respect of this land on another mortgage, and had failed  
to set up a claim  on this mortgage, he w as barred  from  m aking the present 

1 20 -V. L . R - W  • 30 N . L. R . 100. ’ ? Tambyah 111.



58 SO ERTSZ A .C J .— de Silva v. Rosinahamy.

claim for a hypothecary decree ; (2)  that the effect of section 12 of the 
Partition Ordinance in the case of a sale is to make the mortgage applica­
b le  to the proceeds of the sale, and to liberate the land itself from  the 
mortgage. It w as further contended on their behalf that (3) there is no 
proof that the land sought to be m ade executable, is the land m ortgaged ;
(4 ) that there w as no proof that the mortgage bond w as properly  
registered. I  mention (3) and (4) because they w ere  advanced at the 
argument, but I  do not think they merit serious consideration. The  
identity of the land is beyond question on the pleadings themselves, 
and so far as proper registration is concerned I do not understand the 
case fo r the respondents. The appellants’ deed is registered on the face 
of it. But M r. Rajapakse argues that because there w as an issue “ Has 
the plaintiff’s bond been p rop er ly  registered ” ?, the plaintiff w as bound 
to prove that the deed w as registered in the proper folio. N ow , the 
question of proper folio is a comparative or relative matter and pre­
supposes the existence of at least another folio, and in the absence of an 
allegation by the defendants-respondents that there is some other folio 
which is the right folio, I  do not see how  the question arises, or how the 
appellant could have addressed him self to that issue.

In  regard to the plea that the plaintiff is barred from  setting up his 
present claim on the ground that he had failed to assert it when he 
intervened in the partition case and set up his other mortgage, the 
plaintiff’s evidence is that he did not claim on this m ortgage because 
he was under the impression that this mortgage did not affect the land 
sought to be partitioned. He was under a misapprehension as to the 
identity of the land sought to be partitioned in that case. But quite 
apart from  this evidence on the point, I fa il to see how  it can be said that 
the matter was res  judicata  or that the plaintiff was estopped by virtue of 
section 115 of the Evidence Ordinance, as it w as argudd, he was.

For one thing, there w as no adjudication on thfe question of this 
m ortgage upon«which a plea of res  judicata  could be based, and in regard  
to the argument that there was, in effect, a bar similar to the bar of 
res judicata because the plaintiff could have asserted his claim on this 
m ortgage in the partition case and could have had the partition declared  
subject to the mortgage, the answer appears to be that he w as under no 
legal obligation to set up the mortgage in the partition case. The effect 
of sections 8 and 12 of the Partition Ordinance is to conserve the mortgage, 
m ay be in a modified form, whether it had been set up or not. The fact 
that one m ortgage w as set up makes no difference as far as I can see. 
It might have been different if this mortgage had been asserted in 
the partition case and an adjudication obtained upon it, that w as adverse 

to the plaintiff.
In regard to the plea under section 115 of the Evidence Ordinance, 

I am afraid it w as advanced in not too whole-hearted support of the 
finding of the trial Judge that the plaintiff was present at the sale under 
the Partition Ordinance and refrained from  asserting his mortgage 
in the presence of the prospective purchasers. That finding is clearly  
not justified by  the evidence. The plaintiff’s uncontradicted testimony 
is that he w as not present at that sale. The trial Judge appears to have
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gathered a w ron g  impression from  the plaintiff’s statement that a fter  th e  
pa rtition  case he took a  m ortgage o f another lot o f this land  from  a  
purchaser, and put that bond in suit and bought the lot himself. I  do not 
know  that it w ou ld  have m ade a difference i f  the plaintiff had been present 

at the sale under the Partition Ordinance and had fa iled  to notify his 
mortgage, unless, o f course, fo r  some reason there w as  a legal obligation  

requiring him  to speak. There is not one w o rd  o f evidence on that point 
in the case nor is there any evidence that any o f the defendants- 
respondents, w ere  m isled by  any “ declaration, act or omission ” on the  
part o f the plaintiff, if  indeed such evidence could have availed the 

defendants-respondents. Estoppel is a m atter of evidence and cannot 
be established inferentially by  m eans o f la rge  conjecture, and that w as  
w hat the respondents’ Counsel sought to do. I t  is on the grounds that 
the plaintiff w as barred by  the pleas o f res  ju d ica ta  and estoppel, that 
the trial Judge dismissed the action, but as I  have pointed out both  

pleas fail.
The only matter left for consideration is w hat effect a sale under the  

Partition Ordinance has on existing mortgages. Counsel fo r  the respond­
ents sought to support the decree on the ground that by  operation o f
section 12 the m ortgage w as  extinguished. Som e little difficulty is 
created by  a certain divergence of v iew s on this point. But after careful 
consideration, I  am clearly  of the opinion that notwithstanding the sale, 
it is still to the land and not to the proceeds of sale that existing m ortgages 
whether of the w hole land or o f shares of it, attach. Section 12 o f the  

Partition Ordinance makes that very  clear. Counsel fo r the respondents 
conceded as he had to concede, w hen  he invoked in aid of his contention 

certain dicta in the case of S ilva v . W i j e y s i n g h e that in the case of a  
m ortgage of the entire land, the m ortgage continued to attach to it,
despite the partition or sale. In  the case referred  to de Sam payo J.,
w ith whom  W ood Renton C. J. w as “ disposed ” to agree, said that 

“ the main t provision of this section (i.e., section 12 of the Partition  
Ordinance) deals w ith  a m ortga g e  o f  th e  w h o le  land  w h ich  is the subject 

o f the action, and conserves the right o f the m ortgagee in such a ca se”
. . .  and that in the “ case o f  th e  m o r tg a g e  o f  an u nd ivided  share  in  

■ the event of a sale in the partition action . . . .  th e  righ t o f  th e  
m ortga g ee  w ill be  confined  to  th e  p ro ceed s  o f  th e  sa le  These w ere  o b iter  
dicta  and w e re  not necessary fo r the decision of that case, fo r  the purchaser 
in execution under the mortgage, w as asking fo r  a share of the proceeds 
o f sale, and the only question subm itted to the Court w as w hether the 
purchaser w as entitled to be paid the value of the share allotted to the  
m ortgagors under the decree or the value o f the share m ortgaged which  

was greater than the share allotted. Undoubtedly, the opinion o f so 
eminent a Judge although given o b ite r  must carry  great weight, but i f  I  

may say so w ith  the greatest possible respect, the reasoning by  w hich  
de  Sam payo J. cam e to that opinion does not appear to m e to be con­
vincing. It is opposed to the v iew  taken by  L aw rie  A.C.J. and W ithers J. 
in F ernando v. S ilv a 1, w hen this question arose directly fo r decision  
Law rie  A.C.J. said, “ the purchaser appeals against a decree declaring

1 20 -V. L. <?. 147.
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the land bound and executable and urges that the mortgagee must look  
fo r paym ent from  the price paid b y  the purchaser at the sale under the 
Ordinance, for, that, by  that sale, he urged, he acquired the land free  
from  incumbrance. I  am of opinion that this plea cannot be sustained. 
The 12th section of the Partition Ordinance expressly provides that 
nothing in the Ordinance shall affect the right of any mortgagee, and I 
can see no good reason w hy  the same share of the land mortgaged should 
not be sold in satisfaction of the m ortgage”. This case although cited 
in the course of the argument in the case before W ood Renton C.J. and 
de Sam payo J. has not been noticed in the course of their judgments.

A ga in  in ' the case of A bd u l Ham idu v. P erera  *, Ennis A.C.J. and 
Jayewardene A.J. took a contrary v iew  to that of de Sampayo J. 
Ennis A.C.J. said “ it had been suggested in some cases that this ru le  
(i.e., the rule in the substantive part of section 12 of the Partition  
Ordinance) applies only to mortgagees of the whole land, and that it could 
not apply to preserve the rights of a mortgagee of a divided interest in the 
land. I  am quite unable to entertain this argument because the section 
goes on w ith a proviso dealing w ith  the rights of mortgagees of undivided  
shares ”. Ennis A.C.J. added— and if I  m ay say so, this additional 
argument concludes the question— a proviso does not introduce new
matter. It qualifies the substantive words of the e n a c tm e n t ...................
That being so, the very  fact that the proviso in this section deals with  
the position of m ortgagees of undivided shares shows conclusively that 
the ru le itself covers any  mortgagee of the land ”.

In a later case, that of G odage v. Dias Dalton J. and Jayewardene A.J. 
followed Fernando v. Silva (supra) and A bd u l Ham idu v. P erera  (su p ra ), 
and held that w here land sold in partition proceedings w as subject to 
a m ortgage in respect. of an undivided share, “ the mortgagee can 
. . . . enforce his m ortgage against ‘ the same share of the land  
m ortgaged ’ or ‘ the share of the land ’ Dalton J. added “ these words  
I  assume are intended to be an interpretation of the words “ the share 

in severalty allotted to the m ortgagor ”.
A n  examination of section 12 of the Partition Ordinance satisfies me 

beyond any manner of doubt that both in the case of a mortgage of the 
w hole  land, and in the case of a m ortgage of an undivided share, on a sale 
in the partition action, the m ortgage attaches to the land or to some part 
o f it, and not to the proceeds of the sale. I  cannot discover any sound 
principle on which a discrimination such as that suggested in Silva v. 
W ijey sin g h e  (supra) can be justified. It w ou ld  be to treat a mortgagee 
harshly indeed, to deprive him of his charge on the land and refer him  
to a fund which m ay disappear before he ever becomes aw are of its 
existence. Sections 8 and 12 recognize this fact and leave mortgages 
substantially unaffected by  proceedings under the Ordinance.
M r. Rajapakse - w as obviously in difficulty and w as driven to a ll sorts 
of expedients to support the judgm ent of the trial Judge and the view  
taken in Silva v. W ijeysin gh e . H e  suggested that the words “ or sale ” 
in the first line of the proviso should be struck out or ignored. He cited 
the comment m ade on page 255 of J ayew arden e on  T he L aw  o f P artition  

1 2 TrmbynJ) 111. 3 26 N . L . R . <33. 3 36 N .  h . R. 100 ■
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that “ the inclusion o f sales in  the proviso is clearly  a  mistake  I  fe a r  
that is too hasty an assumption. I  a lw ays have great difficulty in  
accepting these cordial invitations to go tilting at Legislative Enactments, 
deeds and instruments, striking out a w o rd  here, putting in another there, 
in a happy-go-lucky- manner. I  have been too often told that every  
word must be assumed to have been used w ith  a  purpose, and must be  
given a m eaning if it is at all possible to do so. W h en  Counsel fo r  the 
appellant in G odage v . Dias (supra ) , m ade a sim ilar submission, Dalton J. 
observed, “ M r. G arv in  argued that the w ords ‘ or sale ’ w here  they 

appear can be  given no meaning, and that the section only applied to a 
partition and the proviso had no application here. T hat is an easy  
solution which, it seems to me, it is impossible to ad op t”. I  respect­
fu lly  agree. I  w ou ld  add that, in m y opinion, it w ill not avail the re­
spondents in this case even if  I  strike out the w ords “ or sale ” from  the  
proviso, fo r the substantive part o f the section w ith  w hich  M r. R a ja -  
pakse confesses he has no quarrel at all, remains unim paired and catches 
him up. A s  I  have already pointed out, the m ain section applies to all 
mortgagees, the m ortgagees o f the w hole  land as w e ll as to m ortgagees 
of undivided shares. It provides that “ nothing in this Ordinance  
contained shall affect the right of a n y  m ortgagee ”. The w o rd  “ any ”  

occurring as it does, universalizes the category “ m ortgagee ” , and if  I  
m ay repeat m yself in order to m ake clear w hat I  w ish  to say, it is impossi­
b le  w ith  the w ord  “ any ” placed as it is, to restrict that part of the 
section to mortgagees of the whole land as distinguished from  mortgagees 
of shares of it

The v iew  I have form ed is that this proviso is designed to m odify the 
substantive part o f the section and to adjust it to contingencies that must 

frequently arise in the course of proceedings under the Ordinance. The  
purpose o f the Ordinance is to establish title finally and conclusively to 

the shares decreed to the parties. I f  this proviso had not been appended, 
the result w ou ld  be that, in the event of a partition or sale, the m ortgagee  
would be able to raise the question of w hat share his m ortgagor is entitled 

to despite the allotment under section 4 in order to give his m ortgage  
as fu ll an effect as possible, if in the allotment his m ortgagor obtained  

less than he had m ortgaged. The proviso m akes that impossible. It 
states that if at the time of a partition or sale, an undivided share only  

of the land shall be  subject to a m ortgage, the right of the m ortgagee  
shall be lim ited to the share in severalty allotted to the m ortgagor or his 
successor in title. The phrases “ share in severalty ”, and “ the ow ner of 
the share in severa lty” need create no difficulty as it w as suggested  
they did. They seem to recognize and emphasize the fact that on a 
decree being entered allotting shares to the parties w ith  a v iew  to ordering  

a  partition or sale, the pre-existent co-ownership is at an end, and the 
shares thereafter are not shares in common, but shares in severalty. 
From  the time o f the decree and order under section 4 o f the. Ordinance, 
the m ortgagee m ay  not look beyond the shares allotted to h is m ortgagor 
or to his m ortgagor’s successor-in-title. In  other words, he is prevented  

from  reopening the decree fo r  the purpose o f his mortgage. T he  w ords  
“ lim ited to the share in seve ra lty ” appear to m e to have been chosen

9-
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w ith  great care. They apply to cases in which a sale as w e ll as to cases 
in which a partition is decreed. In  either case, the mortgagee must 
realize his mortgage w ithin the limits of the shares allotted in severalty  
to the m ortgagor or his successor. I f  fo r instance, in the event of a decree 
fo r partition, the m ortgagor or his successor has been allotted a one- 
fourth, and in respect of that one-fourth a definite lot is given to him, 
the mortgagee m ay sell only so much of that lot as his m ortgagor had  
mortgaged. I f  the m ortgagor had mortgaged a one-fourth, and that 
share has been allotted to him in severalty, then the 'w ho le  lot given to 
him  in respect of that one-fourth is liable to be sold ; but if the mortgagor 
had mortgaged only a one-eighth share, and is allotted a one-fourth in 
the decree, the mortgagee m ay sell up only a half of the lot allotted to the 
m ortgagor or his successor in respect of that one-fourth. If the mort­
gagor had mortgaged a fourth and he or his successor w as allotted only 
an eighth, the mortgagee could obtain a hypothecary decree only in  
respect of the lot given to his m ortgagor or his successor, in respect of 
that one-eight. For the rest, he has only a claim for money due on the 
bond. Sim ilarly, in the case of a sale, the mortgagee w ill be able to 
assert against a purchaser his mortgage w ithin the limits of the share 
allotted to the m ortgagor or his successor. B y  w ay  of illustration again, 
if the m ortgagor had mortgaged a fourth, and in the decree ordering a sale 
he or his successor w as allotted a fourth, then the mortgage would attach 
to a fourth of the whole land in the case of a purchaser of the whole land, 
or to a fourth of each lot if the land had been sold in lots to different 
purchasers. The position would be the same in the other cases con­
sidered by  me in connectipn w ith a decree for partition. Difficulties 
such as arose in the case of G odage v. Dias (supra) can occur only in  
exceptional circumstances such as existed in that case where in view  of 
the fact that the m ortgagor had mortgaged an undivided half share of 
two lots of the land partitioned as w e ll as of another land, an inquiry  
seemed necessary to ascertain w hat proportion of the whole land parti­
tioned, an undivided half-share of lots 2 and 3 represented, and the case 
w as remitted for that purpose. But such difficulties are susceptible of 
more or less easy solution. A t any rate, they cannot affect the inter­
pretation of section 12.

One other matter has been submitted for consideration, and that is the 
absence of the words “ or s a le ” after the w ord “ partition” in the last 
part of the proviso. Much stress w as laid on this absence, but it is not at 
all clear to me how  respondents’ Counsel sought to profit by this “ omis­
sion ” which he said was significant. To say that this is an omission 
is, I  think, to beg the question. A s  I read section 12, the words “ or 
sale ” after the w ord  “ partition ” would be pure redundancy, or perhaps 
I should say quite out of place. The words “ after such partition ” 
connote the whole future measured from  the point of time at which the 
decree or order under section 4 is entered. The words “ such partition ” 
refer to that order or decree by which the common ownership is termin­
ated, and a partition into shares in severalty is effected for the purpose 
either of a partition or of a sale. The proviso enacts that from  that time, 
the m ortgage holds good and attaches to the share in severalty till it is
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discharged— sale or no sale. The first part o f the proviso appears to 
deal w ith  an allotment in severalty to the m ortgagor himself. The  second 
part of the proviso, brings w ithin its scope the case of a successor-in-title 
as w e ll as the case o f a  purchaser at the partition sale, and it provides that 
in each of those cases, the m ortgage attaches to the share in severalty after 
the severance under section 4 till it is discharged; and that in respect of 
that share in severalty, the m ortgagor  is bound “ b y  and under the same 
conditions, covenants, reservations as shall be stipulated in the m ortgage  
bond so  fa r  as the same shall apply to a share in severa lty” ; and “ the 
ow n er  o f  the share  in severalty so subject to m ortgage shall, w ith o u t a n ew  
d eed  of mortgage, w arrant and make good to the m ortgagor the said 
several part ”. Exam ined in this w ay, section 12 is seen to be a complete 
and logical adjustment of existing m ortgages' to the scheme of the 

Ordinance, and I do not find in it one w o rd  too m any or too few.
For these reasons, the appeal in this case is entitled to succeed. I  set 

aside the judgm ent of the District Judge and direct that decree be  
entered as prayed for in the petition of appeal. The appellant w ill have  

costs here and below.
K e u n e m a n  J.— The plaintiff brought this action to recover from  the 

first to the fourth defendants a sum of Rs. 2,000 being principal and  
interest due on m ortgage bond No. 972 of N ovem ber 15, 1927. The  
fifth to the nineteenth defendants w ere joined as parties to be bound by  
the hypothecary decree, which the plaintiff claimed in ter  alia over 5/192 
of the property W ela-adderaw atta alias W etakeiyagahaw atta which had  

been broken up into several blocks and sold to the fifth to the nineteenth  
defendants. The sale in blocks w as under a decree for sale in partition  

action D. C. Galle  No. 30,989.

A t  the trial the fo llow ing issues w ere fram ed—

(1) A re  the purchasers under the partition sale bound by the m ortgage
in plaintiff’s favour ?

(2) Is the plaintiff estopped from  claim ing hypothecary decree in regard
to this land in v iew  o f the fact that he w as a defendant in  the 
partition case and did not disclose this m ortgage bond in his 
answer ?

(3) Has the plaintiff’s bond been properly  registered ?
(4) Should the plaintiff be restricted to the proceeds of sale i n ’any

event ?

The learned District Judge entered judgm ent in favour of the plaintiff 
against the first to the fourth defendants, but held that the premises in  
question sold to the fifth to the nineteenth defendants w ere  not subject 

to the mortgage and ordered the plaintiff to pay  the costs o f these 
defendants. The plaintiff appeals.

The District Judge gave two reasons fo r  his decision. H e  held that 

the present plaintiff had been a party (the hundredth defendant) in the' 
partition proceedings D. C. Galle, No. 30,989, and had filed answer  
disclosing another bond No. 32,625 o f Septem ber 23, 1930, w hereby  9/20 
of a certain house standing on the p rem ises" in question and the soil 
covered thereby had been m ortgaged to him. He further held that the
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present plaintiff had appeared at the sale in the partition case and pu r­
chased some of the properties at that sale. The District Judge appears 
to have thought that these grounds constituted an estoppel.

I  m ay say that the second ground mentioned is not in accordance 
with the facts as disclosed in the evidence and appears to have been based 
on a misunderstanding. A ll  that the present plaintiff admitted w as that 
after the sale in the partition case he took a mortgage of another lot of 
the land in question from  the purchaser at the partition sale, and subse­
quently put the bond in suit and purchased that lot himself. The 
plaintiff stated that he w as not present at the sale in the partition case.

A s  regards the first ground mentioned by the District Judge it is 
certainly the case that the present plaintiff w as the hundredth defendant 
in the partition case, and that he filed answer putting forw ard  a claim  
based upon the bond No. 32,625 above mentioned, and did not claim  
under the bond now sued upon. The plaintiff has offered an explanation  
fo r doing so, but in any event is he precluded from  suing on the bond now  
in question ?

It w as not contended before us that section 34 of the C ivil Procedure  
Code had any application to the present case, and I do not think that 
section applied here. No doubt it w as open to the present plaintiff or 
to the other parties to that partition action to raise the question whether 
the present bond had any effect or not and had such questions been 
raised and decided, the matter may have been res judicata. I do not 
think, however, there was any obligation on the part of the present 
plaintiff to claim upon the bond now in question. N ow  under section 8 
of the Partition Ordinance, the Commissioner for sale is required to put 
the premises up for sale “ subject to any m ortgage or other charges or 
incumbrances which m ay be on the same ”, and section 12 provides that 
“ nothing in this Ordinance contained shall affect the right of any mort­
gagee of the land which is the subject o f the partition of sale ”. I think 
it follows from  these sections that any mortgage, which has not been 
excluded in consequence of a finding in the partition case, must be 
regarded as having force and effect in spite of the partition or sale.

The further argument was addressed to us that in any event the 
mortgage now in question must be regarded as binding upon the proceeds 
of sale and not upon the property in the hands of the purchasers. It is 
true that the decision of this court are not all in accord. I  am, however, 
w ith  respect in agreement w ith the decisions in A bd u l Ham idu v. P e r e r a ' 
and G odage v. D ia s ' that section 12 protects not only mortgages of the 
whole land but also mortgages of undivided interest in the land. There  
is no need to repeat the arguments in those cases. The real difficulty 
appears to arise in the application of the proviso, namely, “ if . . .  .
an undivided share only of the land, and not the whole thereof, shall be 
subject to mortgage, the right of the mortgagee shall be limited to the 
share in severalty allotted to his m ortgagor ”. A t ' one time I thought 
that the phrase “ share in severalty ” could only apply to a divided 
portion of the land, but on consideration I do not think that the words  
“ in severalty ” are equivalent to “ divided ”, and I agree w ith the

* 30 N. L. R. 100.26 -V. L. R. 433.
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suggestion o f the Acting Chief Justice that in the case of a sale these 
words m ay be applied to the share allotted to the m ortgagor under the 
prelim inary decree. It is to be noted that under section 4 if the defendants 
maXctk default, the Court w ill inquire into the extent o f the “ respective  
shares and interests ”, and w hen  the defendants appear and raise disputes, 
the Court w ill inquire into their “ several shares and interests 
“ Several ” is not used here in  the sense of “ divided It is also the case 
that although the provision to section 12 uses the w ords “ undivided  
sh a re ” in connection w ith  the mortgage, it limits the m ortgagee to the 
“ share in severa lty” allotted to the m ortgage. I f  the m ortgagee is 
to be  restricted to a “ divided sh a re ”, it w ou ld  be  natural to use the
w ord  “ d iv id ed ” and not “ in severa lty” . Further, w hen  the divided
share is specifically referred  to in the last w ords o f the proviso it is 
described as “ the several part ” . The distinction betw een “ several 
sh are” and “ several p a r t ” is significant. I  think therefore that the
“ share in severalty ” m ay be, in the case of a sale taken to m ean the
share allotted to the m ortgagor in the prelim inary decree under section 4, 
and that the m ortgage is preserved by  section 12 up to that extent even  

as against the purchaser at the subsequent sale.

I  agree w ith the order m ade by  the Acting Chief Justice.

A p p ea l allow ed .
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