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[IN THE Privy COUNCIL.]

1936 Present: Lord Atkin, Lord Maugham, and Sir Sidney Rowlatt.
HULME-KING v». DE SILVA.

Husband and wife—Action for divorce—Decree nisi in favour of husband
with order for settlement out of wife’s property—Appeal from decree—
Settlement pending appeal and before decree nisi was made absolute—
Validity of agreement—Married Women’s Property Ordinance, No. 18
of 1923, s. 5—Adjustment of decree—Civil Procedure Code, s. 349.

The plaintiff-respondent obtained a decree nisi for divorce against
his wife the defendant-appellant on December 15, 1924. By that decree
the plaintiff further obtained a direction.that a settlement be made
out of the property of the defendant to secure to him a monthly income
of Rs. 1,000; and also a sum of Rs. 10,000 damages against the second
defendant, the co-respondent. From the decree all parties appealed.
On October 27, 1925, the Supreme Court varied the decree of the
District Court by reducing the monthly income to be secured to the
plaintiff to the sum of Rs. 400 and the damages payable by the co-
respondent to Rs. 2,500.

On November 30, 1925, the plaintiff, who was dissatisfied with the
reduction of the monthly income secured to him, obtained from the
Supreme Court conditional leave to appeal to the Privy Council against
the judgment of the Supreme Court.

On November 6, 1925, the defendant-appellant applied by motion in
the District Court of Colombo that the decree nisi of divorce be made
absolute in accordance with sections 604 and 605 of the Civil Procedure
Code. The plaintifi-respondent objected to the motion on the footing
of the proposed appeal to the Privy Council and the District Court
declined to make the decree absolute.

At this stage the disputes between the plaintiff and the defendants
were compromised by an agreement No. 326 dated February 4, 1926,
which was notarially attested. Under it the defendant agreed, inter
alia, to pay to the plaintiff Rs. 750 per mensem and to execute as security
for such payment, a primary mortgage of certain property belonging
to the defendant. The plaintifi also agreed that he would consent to
the appeal of the defendant against the order of the District Court
refusing to make the decree nisi absolute being allowed. On February
18, 1926, mortgage bond No. 329 was executed by defendant’s attorney
in compliance with the agreement.

HAeld, (in an action brought by the plaintiff to recover arrears of
money due under the instruments) that the agreement was not
contrary to public policy.

Held, further, that the agreement was enforceable although 1t was
entered into before the decree nisi was made absolute, and whilst the
relation of husband and wife still subsisted between the parties. Under
section 5 of the Married Women’s Property Ordinance, No. 18 of 1923,
the wife is under no disability as regards coverture in entering into
such a settlement with her husband.

There is nothing either in the law or practice to prevent an appli-
cation, under sections 604 and 605 of the Civil Procedure Code for the
making of a decree absolute, being made by the innocent or by the
guilty spouse.

The provisions of section 349 of the Civil Procedure Code regarding
the certification to Court of a payment or adjustment of a decree out of
Court apply only to decrees for payment of money and the agreement
was not an adjustment of a decree which required to be certified in terms
of section 349 of the Civil Procedure Code.
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Q PPEAL from a judgment of the Supreme Court.*

February 27, 1936. Delivered by LorRD MAUGHAM.—

This is an appeal from a decree of the Supreme Court of the Island
of Ceylon dated March 28, 1934, affirming a decree of the Distirict Court
of Colombo dated April 5, 1933. The action was one in which the
respondent was the plaintiff and the appellant was the defendant. The
respondent was the husband of the appellant until the decree absolute
pronounced by the Supreme Court ocn May 18, 1926, in certain divorce
proceedings brought at the instance of the respondent.

The action which led to the present appeal was commenced by the
respondent by plaint dated May 11, 1932, in which the respondent
claimed from the appellant a sum of Rs. 12,118 under and by virtue of an
agreement No. 326 dated February 4, 1926, and a mortgage bond No. 329
dated February 18, 1926. Of the sum named Rs. 11,500 were arrears

of monthly payments due from the appellant to the respondent by virtue
of the said instruments. The balance claimed was for interest. The

circumstances under which the said instruments were entered into are
not in dispute. The parties were married on May 10, 1915. On Decem-
ber 15, 1924, the respondent in an action in the District Court of Colombo
No. 10,899 obtained a decree nisi for divorce against his wife, the first
defendant. By that decree the respondent further obtained under
section 617 of the Civil Procedure Code of Ceylon a direction that a
settlement be made out of the property of the appellant to secure to the
respondent a monthly income of Rs. 1,000. There was a second defendant,
Mr. Lister Hulme-King, a person with whom the appellant was alleged
to have committed adultery, who was ordered to pay to the respondent
Rs. 10,000 as damages. From the said decree of December 15, 1924,
all the parties appealed. The issue of adultery was, however, no longer
contested on such appeal. On October 27, 1925, the Supreme Court by
1ts judgment varied the. decree of the Disirict Court by reducing the
damages payable by the second defendant to the sum of Rs. 2,500 and by
reducing the monthly income to be secured by the settlement to the
respondent to the sum of Rs. 400.

On November 30, 1925, the respondent, who was dissatisfied with the
reduced monthly income secured to him, obtained from the Supreme
Court conditional leave to appeal to His Majesty in Council against the
last-mentioned judgment and final leave to appeal was granted on
February 2, 1926. Previously to that date, namely, on November 6,
1925, the appellant applied by motion in the Distriect Court of Colombo
that the decree nisi of divorce dated December 15, 1924, be made absolute,
in accordance with sections 604 and 605 of the Civil Procedure Code.
The respondent objected to this course on the footing of his proposed
appeal to His Majesty in Council, and the District Judge on November 10,
1925, declined to make the decree absolute. The appellant filed a
petition of appeal to the Supreme Court against that order. It was at
this stage that the disputes between the appellant and the respondent
were compromised by the agreement No. 326.

The agreement was made at Colombo on February 4, 1926, between the

respondent and the appellant and it is notarially attested. It recites
*36 N. L. R. 57.
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the marriage of the parties on May 10, 1915, the proceedings in divorce
in the District Court of Colombo, and the order made thereon, the appeal
to the Supreme Court, the order of the Supreme Court, the application
by the present respondent for leave to appeal to His Majesty in Council,
and that the respondent and the appellant had agreed to effect a com-
promise regarding the monthly allowance payable to the respondent
and to settle all matters and disputes between them. By clause 1 the
appellant agreed to pay to the respondent Rs. 750 per month com-
mencing on January 1, 1926, and to execute as security for such payment
a primary mortgage of certain property belonging to the appellant.
By clause 2 the appellant agreed to pay to the respondent Rs. 6,000 in
full settlement of the monthly allowance due to him up to December 31,
1925. By clause 3 the respondent agreed to pay to the appellant her
taxed costs of appeal in the original action. By clause 4 he agreed to
withdraw his appeal in another action between the parties. By clause
5 the respondent agreed to renounce his right to any movable property
of the appellant. By clause 6 he agreed to consent to the appeal of the
appellant against the order of the District Court dated November 10,
1925, being allowed, the parties bearing their own costs ; and by clause 7
he agreed not to prosecute his appeal to His Majesty in Council against
the judgment of the Supreme Court so far as it affected the appellant.
Clause 8 gave the respondent the right in the event of default by the
appellant in payment of the monthly payments to apply to the District .
Court for the appointment of a receiver.

On February 18, 1926, the mortgage bond No. 329 was executed by
the attorney for the appellant in compliance with clause 1 of the agree-
ment.

On May 18, 1926, the Supreme Court gave judgment in the appellant’s
appeal against the order of the District Court dated November 10, 1925,
refusing the decree absolute. The respondent by his counsel consented
to the appeal being allowed, in other words, consented to the application
by the appellant to have the decree made absolute. The Supreme
Court dealt with the appeal to the Privy Council and stated that the
question as to whether or not the marriage should be dissolved was no

longer in issue. Garvin J. further observed as follows : —

“That appeal cannot in any way affect the question of the dissolu-
tion of the marriage between the parties. The provisions relating to
matrimonial actions seem to indicate that in the case of an action for a
dissolution of marriage the order directing such marriage to be dis-
solved should be embodied in a decree nisi. At the expiration of three
months in the absence of any objection, the Court is required to make the

decree so entered absolute.”

He concluded by saying that he saw no reason why the decree nist should
not be declared absolute. The decree absolute was made.

After the said judgment and order of the Supreme Court the appellant
married Mr. Lister Hulme-King, the second defendant above referred to.
She paid the respondent, who had complied with all his obligations
under the agreement, the monthly sum of Rs. 750 up to December,
1930, and Rs. 500 out of the allowance for the month of January, 1931 ;

3——J. N B 32999(1/54)
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but she thereafter refused to make any payment to the respondent, and
this action was accordingly commenced to recover the amount of such
monthly payments as were in default, together with interest.

On April 5, 1933, the District Judge decided the various points which

had been raised by the appellant in a sense favourable to the respondent,
and granted him a decree for the relief he claimed. He also dismissed the

claim of the appellant in reconvention, a claim by the appellant to recover
sums - already paid by her under the agreement No. 326. It may be
stated here that counsel for the appellant did not dispute this part of
the case, and their Lordships need not further refer to it. The appellant
appealed to the Supreme Court, who on March 28, 1934, delivered their
judgment. In that appeal the appellant relied on three contentions
substantially those on which he relied before their Lordships. The
learned Judges, consisting of Garvin, Senior Puisne Judge, and Poyser J.
unanimously decided against the contentions raised on behalf of the
appellant and dismissed the appeal. It is from that decision that the
appellant has appealed to His Majesty in Council.

Three points were taken by the appellant before their Lordships.
First, it was said that the agreement No. 326 and the bond No. 329
executed in pursuance thereof were void as being contrary to public
policy. Secondly, it was argued that the said agreement, having been
entered into before the decree absolute and therefore whilst the relation
of husband and wife still subsisted between the parties and without the
sanction of the Court was unenforceable under the law of Ceylon. Thirdly,
it wa contended that the agreement was an ‘ adjustment?” of a decree
within the meaning of section 349 of the Civil Procedure Code, and
not having been certified to the Court whose duty it was to execute the
decree could not be recognized by any Court and therefore could not be
made the basis of an action.

The first point appears to be based on the suggestion that the agree-
ment No. 326 amounted in substance to a bargain for the sale of the
decree absolute, or, more accurately, amounted to an agreement by the
husband for a pecuniary consideration not to oppose an application by
the wife for an order that the decree nisi should be made absolute. If
the suggestion were well founded in fact the point would no doubt call for
careful consideration ; but in the view of their Lordships it is not. A
number of English authorities were referred to, but the law of Ceylon in
regard to making a decree absolute rests on section 605 of the Civil
Procedure Code and differs in an important respect from the English
law and well settled practice. The application in England can only be
made by the innocent party. In Ceylon the relevant section is in these
ferms | —

“605. Whenever a decree nisi has been made and no sufficient
cause has been shown why the same should not be made absolute as
in the last preceding section provided within the time therein limited,
such decree shall on the expiration of such time be made absolute.”

If the conditions have been complied with (i.e.,, if no cause has been
shown and the time fixed has elapsed) the Court is bound to make the
decree absolute, and it has been held that in Ceylon there is nothing
either in the law or the practice to prevent the application being made
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by the innocent or by the guilty spouse. Their Lordships see no reason
for differing from this view and indeed they were not invited to hold the
contrary. The conclusion is inevitable that all that the innocent husband
agreed to do as regards the decree absolute was to abandon an appeal
to the Privy Council and not to oppose an application by the wife, the
result of which was in the circumstances inevitable. The language used
by Chief Puisne Judge Garvin in delivering judgment aptly describes
the position : —

“It is not suggested that even at the date of this agreement there
was any fact or circumstance which should in the interests of justice
have been brought to the notice of the Court which had been sup-
pressad or that the parties had agreed to suppress any such facts

Now ‘there is not the slightest suggestion of any collusion or even
impropriety in regard to the institution of these proceedings or their
ccnduct up to the time of decree nisi and until its confirmation by the
Supreme Court. And moreover there is not even a suggestion that
there was any collusion for any improper purpose at the time this agree-
ment was entered into. In consenting not to oppose the appeal from
the order made by the District Court upon the defendant’s application
for a decree absolute the plaintiff was only doing indirectly that which
he was entitled to do himself . . . . Since the defendant had
already herself taken steps to that end I can see no impropriety in the
plaintiff consenting that such a decree should be entered.”

Their Lordships have no difficuity in agreeing with the Supreme Court
that there was nothing in the agreemsaent or in the circumstances under
which it was entered into, which would justify the Court in holding that
it had any lmproper object or purpose or that it was in any way contrary
to public policy.

The second point may also be concisely dealt with. Their Lordships
accept the view that prior to the decree absolute the relation of husband
and wife existed between the appellant and the respondent. Whatever
may have been the capacity of a wife in Ceylon prior to the year 1923 as
regards a disposition, transfer or settlement of movable or immovable
property in favour of her husband, their Lordships can see no reason for
doubting that under section 5 of Ordinance No. 18 of 1923, a wife is under
no disability as regards coverture in disposing of her movable or im-
movable property in favour of her husband. Section 5 of the Ordinance
(borrowed as will be seen from section 1 of the Married Women’s Property
Act, 1882) is in these terms :—

“ (1) A married woman shall, in accordance with the provision of
this Ordinance, be capable of . . . . disposing by will or other-
wise of any movable or immovable property as her separate property in
the same manner as if she were a feme sole, without the intervention
of any trustee.

“(2) A married woman shali be capable of entering into, and
rendering herself liable in respect of and to the extent of her separate
property on, any contract, and . . . . of being sued, either in
contract or in tort or otherwiwse, in all respects as if she were a
feme sole.”
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There is nothing in this section or in the Ordinance or in the Roman-
Dutch law which justifies an exception from the generality of the pro-
visions of transactions between spouses. It may be observed by way
of illustration that dispositions between husband and wife were iltegal
at Common law in England before January 1, 1883, but made legal by
section 1 of that Act by words not distinguishable as regards their effect
from section 5 of the Ordinance. Their Lordships feel a difficulty in
relying on the decision of the Board in Soysa v. Soysa’, since that case was
based on section 13 of Ordinance No. 15 of 1876, which was repealed by
section 4 of Ordinance No. 18 of 1923. The question, however, is now free
grf)lm doubt under section 5 of that Ordinance and this point plainly
ails.

The third point relied on by the appellant depends upon the true
construction of section 349 of the Civil Procedure Code, a section which
has occasioned considerable difficulty both in Ceylon and in India, where

a provision very similar is in force. Section 349 is as follows:—

“If any money payable under a decree is paid out of Court, or the
decree is otherwise adjusted in whole or in part to the satisfaction of the
decree-holder, he shall certify such payment or adjustment to the Court
whose duty it is to execute the decree. The judgment-debtor may also
by petition inform the Court of such payment or adjustment, and apply
to the Court to issue a notice to the decree-holder to show cause
on a day to be fixed by the Court why such payment or adjusiment
should not be recorded as certified. And if after due service of such
notice the decree-holder fails to appear on the day fixed, or having
appeared fails to show cause why the payment or adjustment should not
be recorded as certified, the Court shall record the same accordingly.

No such payment or adjustment shall be recognized by any Court unless
it has been certified as aforesaid.”

The appellant contends that the agreement No. 326 was an adjustment
of a decree of Court, that it was not certified to the Court whose duty
it was to execute the decree, and that the agreement therefore cannot be
recognized by any Court. A number of questions arise on this contention.

Does the section apply to any decree except a money decree? Is the
agreement ‘“an adjustment” of the decree? Ought the final words
“no such payment or adjustment shall be recognized by any Court unless
it has been certified as aforesaid ” to be construed as a rule of evidence
excluding every evidence of the payment or adjustment of a decree
unless it has been certified, or have they the effect of rendering the pay-
ment or adjustment wholly void and of no effect unless duly certified ?

In the view of their Lordships the section relates only to decrees for the
payment of money. It begins with the words, “1f any money payable
under a decree is paid out of Court”, and the next words are, “ or the
decree is otherwise adjusted”. “ Otherwise” grammatically can only
mean “ otherwise than by payment out of Court”, and no doubt payment
into Court does not require a certificate. If we add these words the
section would run, “ If any money payable under a decree is paid out of
Court or the decree is adjusted otherwise than by payment into Court or
out of Court, &c.” The definite article before the word “decree” and

1 J9 N. L. R. 146.
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words which seem to assume the possibility of the judgment-debtor
paying money out of Court in satisfaction of the decree point strongly
to the conclusion that the decree which may be adjusted is one for the
payment of money. The matter may be tested by applying the facts
of the present.case. The decree in question so far as ‘‘ the decree-holder”
and “the judgment-debtor” (terms which are defined in the Code) are
concerned is for the execution by the latter of a settlement securing to
the former a certain monthly sum. If we introduce these words into the
first sentence we get the following: “If any money payable under a
decree is paid out of Court or a decree for the execution of -a settlement
is adjusted otherwise than by payment out of Court, &c.”—a strange
sequence of ideas where the decree is not one for the payment of money,
for one would not expect a decree for the execution of a deed, or indeed
for any specific relief (e.g., the delivery up of a chattel or of land)
to be “adjusted” in the ordinary course by a payment out of Court.
Nor does the difficulty stop there. The consequence of the lack of a
certificate is that “the payment or adjustment is not to be recognized
by any Court”. Suppose the decree is for the execution of a deed to
carry out defined objects and that the parties by mutual agreement have
varied the substance of it in some respects. On the assumption that
such a decree is within the section, and that what has been done is
an adjustment, the Court is apparently precluded from recognizing this
adjustment, and it would seem as though the Court executing the decree
would be bound to require a deed to be executed in exact conformity
with the decree at the suit of the decree-holder whose default has
occasioned the whole difficulty, and even though in the result he would
or might become apparently entitled to some at least of his relief

twice over.

It is not difficult to see good reasons for the section in relation to money
decrees In a country where experience may have shown that after such
a decree disputes constantly arose between the parties as to whether
payment in satisfaction had in fact been made wholly or in part, so that
the action had in effect to be tried over again. On the other hand, harsh
as the rule may be, there is no practical difficulty in making a judgment-
debtor pay money twice over if he has neglected a certain precaution ;
but it seems very difficult to think that the legislature has contemplated
a position in which the Court would require a man to deliver up movable
or immovable property which he has already parted with to the judgment-
creditor and would be precluded in the exercise of its great powers as
regards execution from * recognizing ” the true facts.

Their Lordships are conscious that the latter of these difficulties might
be avoided by attaching a somewhat - artificial meaning to the words
“adjustment” and “ adjusted”. If the:Court is at liberty to recognize
anything done by the judgment-debtor-in conformity with the decree
(other than a payment), the effect 6f any partial compliance with it
would have to be considered before executing the decree. This conten-
tion has considerable force, but without.expressing a final opinion on it
their Lordship must observe that such a construction would not help
the appellant, since the settlement ‘executed in the present case is in
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substance a full compliance with the decree ; the objection to the agree-
ment and the mortgage bond is that they effect somethin

of the decree-holder than the decree required.

Accepting then the view that the section relates only to decrees for
the payment of money, a view sufficient for the purposes of the present
appeal, their Lordships do not propose to deal with the other questions
which arise on the construction of the section, merely observing that this
1s not to be taken as implying in any way an opinion adverse to that
expressed in the Supreme Court in regard to them.

In order to preclude misconception their Lordships think it right to
observe that in the above they have been dealing only with the section
as 1t exists in the Civil Procedure Code of Ceylon and not with the corre-
sponding section (section 258) of the Indian Civil Procedure Code,
now embodied in Order 21, r. 2 of the First Schedule thereto. That rule
has repeatedly been amended in some important respects znd it is not
now in the same form as the Ceylon ssction. It has been the main subject
discussed in more than a hundred cases in the various Courts of India
with results that are by no means uniform. Their Lordships content
themselves with saying that the conclusion at which they have arrived,
namely, that section 349 of the Ceylon Code relates only to decrees for
the payment of money, agrees not only with the opinion expressed in
the judgment under appeal, but also with the judgments of several of the
Courts in India pronounced before the words “ of any kind ” were added
to the words “ where any money payable under a decree ”.

In the result the appellant fails on all three of the points on which she

relies. Their Lordships will humbly advise His Majesty to affirm the
judgment appealed from and to dismiss this appeal with costs.

g more in favour

!

Appeal dismissed.



