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The 2nd petitioner, a Ceylon Tamil married to a Sinhala lady had 
purchased a land (which contained a h ouse and sm all rubber plantation) 
at Horana. The 1st respondent purported Lo acquire that land under 
section  3 8  proviso (a) o f the Land Acquisition Act. The 2nd petitioner 
received a letter dated 1 2 .9 .1 9 9 7  from the 3rd respondent (Assistant 
Divisional Secretary) that the land had been acquired and that he should  
hand over p ossess io n  on 18.9 .1997 .

The order of acquisition  w as preceded by a notice purporting to be under 
section  2 of the Act and exihibited on the land, stating that the land was 
required for a public purpose. The notice did not se t out the nature of the 
public purpose. However, the 3 rd respondent's affidavit to the court 
claim ed that the land was required for estab lish in g  a Govi Sevana Centre. 
According to the available evidence the acquisition  had in fact been 
engineered by the 2nd respondent (Gramasevaka) who had been harass
ing the 2 nd petitioner alleging that he w as a terrorist. The 2 nd respondent 
had also visited the 2nd petitioner's h ouse with police officers. Due to su ch  
harassm en t the 2nd petitioner w as com pelled to take up residence 
elsew here and to advertise the land for sale. But the 4th  respondent, 
(Govi N iyam aka/S ecreta iy  Sri Lanka Freedom Party) waylaid prospec
tive buyers and told them  to refrain from purchasing the h ou se as there 
were p lans to acquire the property.

Thereafter, the 2nd respondent, with the approved of the 5th respondent 
(the SLFP M.P. for the area) se t  in m otion acquisition  proceedings by the 
publication o f the section  2 notice. The said  proceedings were com pleted  
notw ithstanding an  appeal by the Prime M inister against the acquisition
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and a recom m endation by the C om m issioner o f  Agrarian Services, after 
an inquiry, that the acquisition should  be abandoned.

In the m eantim e, on 2 8 .0 1 .1 9 9 7  the 2nd petitioner entered into an  
agreem ent with the 1st petitioner to sell the land to the 1 st petitioner. The 
3rd respondent averred that su ch  sa le  after the notice under section  2 had  
been exhibited contravened section  4A o f the Act.

Held :

1. In fact the petitioner's land w as n ot required for a public purpose, 
hence the acquisition  w as unlawful, arbitrary and unreasonable.

Per Fernando, J .

“The statutory power given in order to enab le the sta te  to acquire 
land needed for a public purpose can n ot be used  for any other purpose. 
That would be a gross ab u se of power, particularly in th is case , where the  
owner's w ish to d ispose o f h is land had been brought about by unlawful 
and improper harassm en t on accoun t o f race".

2. The 1st to 5 th respondents infringed the fundam ental rights o f the 
2nd petitioner, who w as the ow ner at the relevant tim e, under  
Articles 12 (1) and (2).

3. The order under section  38, proviso (a) w as a lso  unlaw ful, arbitrary 
and unreasonable and that the 1st and 3rd respondents thereby  
infringed the fundam ental rights o f the petitioner under Article 
12 ( 1).

4. |J The notice under section  2 w as invalid and the provisions o f  s ection  
|( 4A were inapplicable for the reason that-

la) a section  2 notice m ust s ta te  the  pub lic purpose  - a lthough  
exceptions may perhaps be im plied in regard to purpose  
involving national security and the like.

Per Fernando J.

“In my view the schem e of the Act requires a d isclosure of the public 
purpose, and its objects can n ot be fully achieved w ithout su ch  
d isc lo su re”

(b) The section  2 notice se n t  to the 2nd petitioner w as in S inhala  
only desp ite the provisions o f section  2 (2) and the fact that he 
w as a Tamil. Section  2 (2) requires the notice to be in the  
Sinhala, Tamil and English languages. That am oun ts to non- 
com pliancew ith  a m aterial statu tory provision.
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(c) In view o f the fact that the petitioner's land had already been 
determ ined to be su itable for acquisition it w as section  4 and 
n ot section  2 w hich should  have been resorted to.

APPLICATION for relief for infringem ent o f fundam ental rights. 

Manohara d e  Silva for the petitioners;

S. Rajaratnam, SSC, for the l sl to 3 rd, 5 th and 6th respondents.

Cur. adv. vult.

November 8, 1999 
FERNANDO. J.

The two Petitioners com plain abou t the acquisition of an 
80 perch allo tm ent of land. They claim th a t the  decision of the 
1st R espondent, the M inister of A griculture and  Lands, to 
acquire th a t land, and  the acquisition itself, were unlawful, 
arbitrary , capricious and  m ala fide; th a t the Respondents' 
a ttem p t to take possession of th a t land, un d er the proviso (a) 
to section 38 of the Land Acquisition Act, w as also unlawful, 
arb itraiy , capricious and  m ala fide; and  th a t their fundam en
tal rights u n d e r Articles 12(1) and  12 (2) have thereby been 
violated.

The Petitioners case was se t ou t in detail in an affidavit 
filed by them . The only counter-affidavit w as by the 3ni 
Respondent, the A ssistan t Divisional Secretary, H orana. The 
Petitioners s ta ted  th a t the  2nd Petitioner is a  Ceylon Tamil from 
Balangoda m arried to a S inhala  lady. The 2nd Petitioner 
p u rch ased  th a t land  (which con tains a su b stan tia l house as 
well as a  sm all ru b b er plantation) in Septem ber 1995 for 
Rs. 500,000. He raised  the pu rch ase  price by using his lifelong 
savings, by paw ning jewellery, and  by obtaining loans. In 
O ctober 1995 the 2nd Petitioner and  the m em bers of his family 
w ent into occupation. A few weeks thereafter the 2nd Respond
ent, the  G ram a Sevaka of H enagam a, w ith a team  of Police 
officers from the H orana Police S tation  cam e to the house and 
checked all their identity cards; the 2nd R espondent informed 
the 2 nd Petitioner th a t he suspected  th a t the 2nd Petitioner was
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a  terrorist; and  one of th e  Police officers sa id  th a t in  th e  event 
of a  soldier or Police officer being killed in  action  an d  his body 
being brough t to the village, the first house  th a t w ould be b u rn t 
would be the 2nd Petitioner's. T hereafter the  2nd R espondent 
cam e w ith Police officers on  m any occasions an d  h a ra sse d  the  
2nd Petitioner and  the  m em bers of h is family, m aking allega
tions th a t they were te rro rists. On one occasion, w hen there  
was a visitor in the house, the  2nd R espondent h ad  com e w ith 
Police officers and  sta ted , in the presence of- th e  visitor, th a t 
any person, o ther th an  the  m em bers of the household , could 
en ter the prem ises only w ith prior perm ission from the  Police 
or himself. H um iliated, the visitor w ent away. All th is com 
pelled the  2nd Petitioner to take up  residence elsew here, 
a lthough he continued  to com e to the  house regularly  to look 
after his ru b b er p lan tation  an d  o ther cultivations. B u t a s  he 
w as prevented, as  aforesaid, from enjoying his property, he 
could not repay the loans he had  taken, an d  he w as therefore 
compelled to advertise the  land for sale on 14.7.96 in the  
Sunday new spapers.

The 2nd R espondent did not file an  affidavit denying any 
of those allegations. The 3 rd R espondent m erely sa id  th a t he 
w as unaw are of those averm ents. I therefore accep t those 
averm ents.

The 2nd Petitioner did no t allege th a t the aforesaid conduct 
constitu ted  an  infringem ent of h is freedom of choosing his 
residence w ith in  Sri Lanka.

THE DECISION TO ACQUIRE

The Petitioner's affidavit w ent on to s ta te  th a t som e of the 
prospective buyers com plained th a t the 4 th R espondent, the 
Govi Niyam ake of H enagam a (Division 609A):

“h ad  waylaid them  and  said  to refrain from p u rch asin g  the 
house as there  w ere p lans to acquire th is property. At th a t 
time there  were no p lans w hatsoever to acquire th is 
p ro p e r ty  b u t  th e  2 nd, 3 rd a n d  4 lh R e s p o n d e n ts  
connived and  instigated  a  conspiracy to req u est the 
G overnm ent to acquire th is property. A few days thereaf
te r the  3 rd R espondent sen t le tter dated  19.7.96 [“P6 'j to
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the 5th R espondent who is the m em ber of Parliam ent and
S.L.F.P. organiser of the area [requesting] his recom m en
dation for acquisition."

The 4 th R espondent did not file an  affidavit denying the 
allegations against him . A part from a general denial in his 
affidavit, even the 3rd R espondent did not specifically deny 
those allegations; His response w as that:

a request w as m ade by the Grama Sevaka  Division [sic] 
of 609A, H enagam a, to acquire the land in question... for 
the purpose of establishing a Govi Sevana Centre .... I 
annex  hereto a com m unication dated 19.7.96 from the 
Sam urdhi Govi Niyamake in respect of this m atter m arked 
as “3R1". Following th is request which is for a public 
purpose, the 5th Respondent's recom m endation was sought 
for the proposed acquisition by letter dated 19th Ju ly  1996 
(“P6”). At the sam e time, the Com m issioner of Agrarian 
Services too was notified of the request m ade by the Govi 
Niyamake, H enagam a. (I annex hereto a copy of the said
letter m arked as “3R2".) the C om m issioner of Agrarian
S e rv ic e s  d i r e c t e d  t h a t  th e  la n d  b e  in s p e c te d  
by an officer a ttached  to the D epartm ent of Agrarian 
Services, K alutara, who has forwarded his report dated 6lh 
A ugust 1996 [a copy m arked “3R3" was produced].

Following th is direction, the 2nd Petitioner w as sen t a 
notice u n d er section 2 of the Land Acquisition Act (“P 11 A" 
and  “PI IB")...... ” [em phasis added]

It is clear th a t "Sam urdhi Govi Niyamake" and  “Govi 
Niyamake" refer to one and  the sam e person - the 4 th  Respond
ent. It w as he who w rote “3R1" of 19.7.96 to the Divisional 
Secretary, and  w hen the 3"' R espondent wrote “P6” the sam e 
day to the  5th Respondent, it w as to him  th a t a copy w as sent.

The reference to “G ram a Sevaka Division o f  609A, 
H enagam a" is clearly a m istake for "G ram a Sevaka of Division 
609A, H enagam a” - and  th a t w as the 2nd R espondent.
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The 3rd R espondent w as not tru th fu l in  claim ing that, 
w hen the 5th R espondent's recom m endation w as sought, “at 
the sam e tim e” the  Com m issioner w as notified of the  request 
for acquisition. On the contrary, the  C om m issioner w as in 
formed only later, by le tter “3R2” dated  6 .8 .96. an d  indeed, by 
th a t le tter he w as no t inform ed of any request for acquisition, 
b u t of the  5th R espondent's approval of the  acquisition  (upon 
the 4 th Respondent's represen ta tion  th a t the  land  and  prem ises 
were su itab le  for a  Govi Sevana Centre). His views w ere no t 
sought, and  he  w as sim ply told to su b m it a  proposal for the 
acquisition, th rough  the Secretary of h is M inistry, to the 
Secretary, M inistry of Lands. It a lso  can n o t be tru e  th a t the  
report subm itted  on  6 .8 .96  w as upon  th e  direction of the 
Com m issioner. No su c h  direction w as produced. In any  event 
since the  Com m issioner w as only inform ed by “3R2” dated  
6.8 .96 (which he would not in the  ord inary  course have 
received un til after 6.8.96), there  w as no tim e for him  to have 
m ade any  direction w hich could have resu lted  in an  inspection 
report dated  6.8.96.

It w as no t d ispu ted  a t the hearing  th a t the  question 
w hether the  Petitioners' land  w as required  and  w as su itab le  for 
a  Govi Sevana C entre w as a  m a tte r for th e  Com m issioner. 
However, the available evidence show s th a t there  w as no 
request originating from the Com m issioner, or w ith h is know l
edge or approval, and  th a t he gave no direction for the 
inspection of the land.

B ecause of rum ours th a t the ir land  w as to be acquired, the 
2nd Petitioner’s wife appealed to th e  Divisional Secretary, 
H orana, on 1 7.10.96. The reply cam e from the  3rd R espondent 
who s ta ted  th a t a request for acquisition  received by him , had  
been subm itted  to the  5th R espondent, w hose approval had 
been  obtained; an d  th a t thereafter th e  prelim inary proposal 
for acquisition  had  been prepared , an d  had  been sen t to the 
C om m issioner for subm ission  to the  Secretary, M inistry of 
Lands. It w as not suggested  th a t it w as the C om m issioner who 
had  in itia ted  or p repared  th a t proposal.
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On 29.10.95, the  2nd Petitioner's wife subm itted  an  appeal 
to th e  1st R espondent, in which she  m ade a brief reference to 
the 2nd R espondent's conduct. She also appealed to the 5,h 
R espondent. She received no replies.

Thereafter a  notice dated 2.11.96, purporting  to be under 
section 2 of the  Land Acquisition Act, w as exhibited on the 
land. I will deal la ter w ith the several issues which arise in 
relation to th a t notice.

The factual position im m ediately prior to the issue of the 
section 2 notice w as as follows. The 2nd R espondent had made 
the 2nd Petitioner's occupation of the prem ises difficult, if not 
im possible; the  4 th R espondent had  then  obstructed  his efforts 
to sell his property. Thereupon, w ithout any consideration by 
the C om m issioner of Agrarian Services ("the Commissioner") 
of the need for a Govi Sevana Centre, or of the suitability of the 
Petitioner's land  for su ch  a Centre, w ithout a request from him, 
and  w ithou t even informing him, the 3rd Respondent had 
sough t and  obtained the 5th R esponden ts  approval for the 
acquisition; and  only thereafter a proposal for acquisition had 
been prepared, and  sen t to the Com m issioner, not for his 
approval b u t sim ply for transm ission  to the relevant Ministry. 
Not only did the 3 rd and  4lh R espondents act w ith rem arkable 
speed - w ithin days of the 2,ld Petitioner advertising his 
property for sale - b u t both  of them  described the house as 
being unoccupied, w ithout even a  h in t as to the circum stances 
in w hich the 2 nd Petitioner h ad  been forced to leave the 
prem ises,. There in no evidence th a t the Com m issioner had 
decided th a t any land in the a rea  - let alone the 2nd Petitioner's 
land - w as needed for a  Govi Sevana C entre or any  o ther public 
purpose.

The 3rd R espondent by le tter dated  20.1 1.96 forwarded to 
the 2nd Petitioner a copy of the section 2 notice; both the letter 
and  the copy of the  notice were in S inhala, a lthough the 2nd 
Petitioner w as a Tamil. Since the 2nd Petitioner's wife had  not 
received a response to h e r appeals, the 2nd Petitioner's m other 
appealed to the Hon. Prime M inister, who thereupon  wrote to 
the 1st R espondent a  le tter dated  7 .1 .97  w hich speaks for itself:
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“Acquisition o f land a t H enegam a Village 
in Horana Divisional Secretary's Division

I have received an  appeal from a  d ear friend of mine, 
Mrs. Polly M urugesu of 33C, Aponso Avenue, Dehiwela, 
requesting  me to intervene on h e r  behalf in  w h a t she  
alleges [isi d iscrim ination and  victim ization.

Her son  h ad  bought a  house  s itu a ted  w ith in  the H orana 
Divisional Secretary 's Division. Your M inistry h a s  issued  
a  notice u n d e r section 2 of the  Land Acquisition Act 
(Chapter 460) to  acquire th is house  w hich the  G ram a Seva 
N iladhari of H orana 609  G ram a Seva N iladhari Division 
has  m isrepresen ted  as  abandoned.

I am  a ttach ing  a  copy of the notice u n d e r section 2.

I am  personally  aw are th a t Mrs. M urugesu  h ad  very 
difficult tim es during  the  d istu rb an ces  in  1983. They had  
to leave Colombo an d  for som etim e they w ere in Jaffna . 
They bough t th is house  recently as h ouses  in Colombo 
were beyond the ir reach . However, they w ere unab le  to live 
in H orana as  people there  were hostile to them . I believe 
th a t it is a  crim e to acquire th is house  w hich they are  now 
planning  to d ispose of. I reliably u n d e rs ta n d  th a t the 
residen ts of H orana have chased  away people w ho have 
come to p u rch ase  th e  house  inform ing th a t th is  ho u se  is 
to be acquired.

I certain ly  [indecipherable] you to take  veiy u rg en t 
action on th is  m a tte r and  stop  forthw ith any  acquisition 
proceedings, lest it will be m isconstrued  as an  act of 
com m unal d iscrim ination .”

It appears  th a t th e  Hon. Prim e M inister w rote an o th e r le tter 
dated  5 .3 .97  to the  1st R espondent, b u t th a t h a s  no t been 
produced.

By le tter dated  18.4.97 the  A ssis tan t C om m issioner of 
A grarian Services, K alutara, inform ed the 2 nd Petitioner's wife
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th a t the Com m issioner had  directed him to inquire into her 
objections to the  acquisition. The 2nd petitioner averred th a t he 
and  his wife attended  the  inquiry on 2.5.97; th a t they received 
a good hearing; and  th a t the  A ssistan t Com m issioner informed 
the 2nd Petitioner th a t he would not recom m end the acquisition 
as it would be unreasonab le  to acquire th a t property. The 3rd 
R espondent had no personal knowledge thereof an d  could not 
have controverted those averm ents. On the contrary, he stated  
th a t the Com m issioner “has  recom m ended to su spend  the 
acquisition after inquiry”, and  produced the Com m issioner's 
le tter dated 23.10 .97  (“3R6”) to the Secretary, Ministry of 
Lands. In th a t le tter the Com m issioner confirmed th a t after 
inquiry into the acquisition of the land for the Govi Sevana 
Centre, the A ssistan t Com m issioner had  recom m ended against 
acquisition: th u s  in May itself the 1st R espondent m ust have 
known th a t the acquisition had  not been recom m ended. The 
Com m issioner also requested  th a t the acquisition proceedings 
be suspended  in accordance with section 50 of the Land 
Acquisition Act (which in fact provides for the abandonm ent of 
acquisition proceedings before the publication of an  order 
un d er section 38).

T hus the pleadings and  the le tter “3R6" estab lish , beyond 
any reasonable doubt, th a t a t no stage between O ctober 1995 
and  O ctober 1997 did the  Com m issioner propose or approve 
of the acquisition of the Petitioners ’ land for a Govi Sevana 
Centre; and  th a t the A ssistan t Com m issioner did inform the 
2nd Petitioner, a t the conclusion of the inquiry held on 2.5.97, 
th a t he w ould no t recom m end the  acquisition. Nevertheless, 
the 1st R espondent wrote to the Hon. Prime M inister a letter 
dated  14.5.97 s ta ting  tha t, pursuan t to the request o f the 
Commissioner, a  notice u n d er section 2 had  been issued  on 
2.11.96. Not a  single docum ent em anating  from the Com m is
sioner h as  been produced w hich suggests th a t he had  ever 
proposed or requested  th a t acquisition, or viewed it with any 
favour w hatsoever. On the contraiy , the evidence is over
w helm ing th a t the only proposal or request for acquisition was 
by the 3 rd and  4 th R espondents. The 1st R espondent fu rther
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sta ted  th a t the acquisition had  been tem porarily stayed  a t the  
request of M inister S. T hondam an, b u t th a t the  5th R espond
ent, upon  inquiry, had  sa id  to go ahead; and  th a t b ecause  the  
Hon. Prime M inister by le tter dated  5 .3 .97  (which h as  no t been  
produced) had  requested  th a t the  acquisition  be stopped, 
reference had  again been m ade to  the 5th R espondent w ho had  
w anted the  acquisition to be proceeded with. In conclusion, 
the 1st R espondent s ta ted  th a t upon the  recom m endation of 
the M ember of Parliam ent for th e  a rea  in w hich the  land  w as 
s itu a ted  the  land would be acquired.

The 3 rd R espondent s ta ted  in h is affidavit th a t the  Hon. 
Prime M inister's le tter da ted  7 .1 .97  w as referred to the 5 th 
R espondent for h is observations, “b u t the 5th R espondent 
M inister directed  th a t th e  acquisition  proceedings shou ld  
con tinue.”

I hold th a t the  1st R espondent had  no m ateria] on which, 
objectively, it could reasonably  have b een  concluded th a t the 
Petitioners' land w as required  for the s ta ted  public pu rp o se  of 
a  Govi Sevana Centre; th a t he did no t bona fid e  th ink  th a t it 
w as so required; and  th a t he h ad  m isinform ed the Hon. Prim e 
M inister th a t the C om m issioner h ad  m ade a  request for su ch  
acquisition. F urther, a lthough  no form al order h ad  been m ade 
u n d er section 4 of the Land A cquisition Act, an  inquiry w as 
held into the 2nd Petitioner’s objections to the  acquisition, after 
w hich the  inquiring officer (the A ssis tan t Com m issioner) had  
m ade a  recom m endation (which th e  C om m issioner h ad  s u b 
sequently  approved), th a t the land  shou ld  no t be acquired: and  
th a t the 1st R espondent ignored or failed to consider. On the 
o th e r hand , he placed u n d u e  reliance on the 5 th R espondent's 
recom m endation w hich failed to take  accoun t of the relevant 
factors. I hold th a t in  fact th e  Petitioners' land  w as no t required  
for a  public purpose, an d  th a t th e  acquisition  w as unlawful, 
arb itrary  and  unreasonab le .

It is necessary  to consider w hether the  fact th a t th e  2nd 
Petitioner h ad  decided in  Ju ly  1996 to sell the  property  m akes
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any difference: Can it be said th a t if an  owner w ishes to sell his 
property, he cannot object if the  S tate thereafter decides to 
acquire it? If, in the case of a  willing seller, an  acquisition 
would resu lt in the paym ent of the  m arket value of the  land 
acquired w ith  the sam e prom ptitude and  convenience as upon 
a  private sale, it m ight seem  unduly  technical to invalidate 
su ch  an acquisition. B ut two questions arise.

F irst, w as the 2nd Petitioner in the position of a  willing 
seller, likely to receive prom pt paym ent of the m arket value? 
Considering the circum stances w hich compelled him to decide 
to sell his property it is im possible to trea t the  2nd Petitioner as 
a willing seller. Further, acquisition proceedings are known to 
involve delay, technicalities and  expense, and  seldom  resu lt in 
the p rom pt paym ent of m arket value or m arket ra tes of in terest 
and  th a t is perhaps why the Hon. Prime M inister rem arked 
th a t “it is a  crim e to acquire th is house which they are now 
planning  to dispose of.”

Second, does the Land A cquisition Act authorize the 
acquisition  of a  land, w hich is no t in fact required for a public 
purpose, sim ply because  the ow ner w ishes to dispose of it? The 
s ta tu to iy  power given in order to enable the S tate to acquire 
land needed for a  public pu rpose  can n o t be used  for any other 
purpose. T h a t would be a gross ab u se  of power, particularly  in 
th is case, w here the ow ner's w ish to dispose of his land had 
been b rough t abou t by unlaw ful and  im proper h a rassm en t on 
accoun t of race.

In my view, the Petitioners' allegation th a t the 2nd, 3rd and 
4 th  R espondents connived and  conspired to procure the 
acquisition  of th is property h as  been estab lished  . Their 
conduct resu lted  in the 5th R espondent's recom m endation and  
the  1st R espondent's decision to acquire.

I hold th a t the  1st to 5th R espondents have infringed the 
fu n dam en ta l rights of the  2nd Petitioner, who w as the ow ner a t 
the  relevant time, u n d e r Articles 12(1) and  (2).
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THE ORDER UNDER SECTION 38  PROVISO (a)

The 1st R espondent's le tter dated  14.5.97 w as no t copied 
to the 2nd Petitioner or h is wife. In th e  c ircum stances, I accep t 
the 2nd Petitioner's s ta tem en t th a t he “did no t proceed w ith any 
legal or adm inistrative action  as  [he h ad  been) a ssu re d  th a t th e  
acquisition w as n o t to be proceeded w ith .” However, on
12.9.97 he received a  le tter (in Sinhala) dated  10.9.97 from the  
3rd R espondent th a t the  land  h ad  been acquired  u n d e r th e  
proviso (a) to section 38 of the Land A cquisition Act, and  th a t 
he should  h an d  over possession  on 18.9.97. The 2nd Petition
er's m other, Mrs. Polly M urugesu, died on 15.9.97, an d  the  2nd 
Petitioner inform ed the 3 rd R espondent by telegram  (which th e  
3rd R espondent adm itted) th a t he would no t be able to a tten d  
due to his m other's funeral.

In the  m eantim e, the  1st Petitioner h ad  com e in to  the  
picture. Being unab le  to  repay  th e  loans tak en  by him , the  2nd 
Petitioner had  en tered  in to  a n  Agreem ent, da ted  28.1 .97, to 
sell the land to the 1st Petitioner; and  the Deed of T ransfer w as 
executed on 14.9.97.

According to th e  1st Petitioner, w hen the 3rd R espondent 
cam e to take possession  on 18.9.97, she  asked  for h is identity  
card. He refused to show  it, an d  w ent away afte r inspecting  the  
prem ises. Thereafter she  w as a rres ted  and  produced  before 
the H orana M agistrate on a  charge of obstruc ting  a  public 
officer u n d er section 183 of th e  Penal Code. Replying to the  1st 
Petitioner's allegations, the  3 rd R espondent did no t deny th a t 
he had  refused to show  his identity  card; an d  did no t say  in 
w hat way the  1st Petitioner h ad  obstructed  him .

The 3rd R espondent also averred th a t the 2nd Petitioner h as  
contravened section 4A of the Act by selling the  land  after 
notices un d er section 2 h ad  been  issued  and  exhibited, and  
th a t m akes it necessary  to determ ine the  validity of the section 
2 notice.

By Septem ber 1997, th e  A ssistan t C om m issioner's in 
quiry had  been concluded. The 3rd R espondent did not claim
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th a t he (or o ther relevant officers) did not know recom m enda
tions h ad  been m ade. He did not s ta te  w hat circum stances 
m ade it u rgent to take im m ediate possession of the land.

A part from tha t, an  order under proviso (a) can  only be 
m ade after a notice u n d er section 2, or section 4, has  been 
exhibited. In th is case, for the reasons se t ou t below, 1 hold th a t 
there w as no valid section 2 notice.

Accordingly, 1 hold th a t the  order under section 38, 
proviso (a), and  the  a ttem p t to take possession were also 
unlawful, arb itrary  and  unreasonable; and  th a t the 1st and 3rd 
R espondents have thereby infringed the fundam ental rights of 
the Petitioners under  Article 12 (1).

THE SECTION 2 NOTICE

Sections 2, 4 and  4A of the Act provide as follows:

"2(1) W here the M inister decides th a t land in any area is 
needed for any public purpose, he may direct the acqu ir
ing officer of the d istric t in w hich th a t area  lies to cause a 
notice in accordance w ith  subsection  (2) to be exhibited in 
som e consp icuous places in the area.

2(2) The notice referred to in subsection  (1) shall be in the 
Sinhala, Tamil a n d  English languages and  shall s ta te  tha t 
land in the a rea  specified in the notice is required /o r  a  
public purpose  and  th a t all or any of the acts authorized 
by subsection  (3) m ay be done on any land in th a t area  in 
order to investigate the suitability o f that land fo r  that 
public purpose.

2(3) After a  notice u n d e r subsection  (2) is exhibited
................................... (an au thorized  officer] m ay en ter any
land  in th a t a rea  . . . and  . . .  (f) do all o ther acts necessary  
to ascerta in  w hether th a t land  is suitable fo r  the public 
purpose fo r  w hich land in tha t area is required . .
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“ 4(1) where the M inister considers th a t a  p a rticu la r land  
is su itab le  for a  public purpose, . . .  he  shall d irect the  
acquiring officers of the d istric t . . .  to  cause  a  notice in 
accordance w ith subsection  (3) to be given to  the ow ner or 
owners of th a t land  and  to be exhibited in som e consp icu 
ous places on or n ear th a t land  . . .

4(2) The M inister may issue  a  direction u n d e r th e  preced
ing provisions of th is section notw ithstand ing  th a t no 
notice has  been exhibited as  provided by section 2 . . .

4(3) The notice referred to in subsection  (1) shall -
(a) be in the S inhala, Tamil and  Eglish languages; . . .
(b) . . .
(c) s ta te  th a t th e  G overnm ent in tends to acquire that 
land or servitude fo r  a  public purpose, a n d  that written  
objections to the in tended acquisition m ay be m ade  . . . .
(d) . . .”

4A(1) w here a  notice h a s  been  issued  or exhibited in 
respect of any land u n d e r section 2 or section 4, no  owner 
of th a t land shall, du ring  the period of twelve m onths after 
the date  of issue  or exhibition of su ch  notice -

(a) sell or otherw ise dispose of th a t land; or . . . 
fb ) ..........

4A(2) Any sale or o ther disposal of land  in contravention 
of the provisions of subsec tion  (1) (a) of th is  section shall 
be null and  void . . .”

The first question is w hether the public pu rpose  shou ld  be 
disclosed in the  section 2 and  section 4  notices.

The m in ister canno t order the issue  of a  section 2 notice 
un less  he h a s  a  pub lic  pu rpose  in mind. Is there any valid 
reason  why he should  w ithhold th is  from the  ow ners who may 
be affected?
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Section (2)2 required the notice to sta te  th a t one or more 
acts m ay be done “in order to investigate the suitability of tha t 
land for that public purpose”: obviously, ‘‘tha t” public purpose 
canno t be an  undisclosed one. This implies th a t the purpose 
m u s t be disclosed. From a practical point of view, if an  officer 
acting u n d er section 2(3) (f) does not know the public purpose, 
he canno t fulfil his duty  of ascertain ing  w hether any particu lar 
land is su itab le  for th a t purpose.

Likewise, the  object of section 4(3) is to enable the owner 
to su b m it his objections: w hich would legitimately include an 
objection th a t his land is not su itab le  for the public purpose 
w hich the  s ta te  h a s  in mind, or th a t there are o ther and more 
su itab le  lands. T hat object would be defeated, and there would 
be no m eaningful inquiry into objections, un less the public 
purpose is disclosed. If the  public purpose has to be disclosed 
a t th a t stage, there is no valid reason  why it should  not be 
revealed a t the section 2 stage.

In my view, the schem e of the Act requires a disclosure 
of th e  public pu rpose , and  its objects can n o t be fully 
achieved w ithout su ch  disclosure. A section 2 notice m ust 
s ta te  the  public purpose - a lthough exceptions may perhaps be 
im plied in regard to pu rposes involving national security  and 
the like.

The second m a tte r is th a t the  section 2 notice sen t to the 
2nd Petitioner w as in Sinhala, despite the provisions of section 
2(2), a lthough he w as a  Tamil (cf also Article 22(2) (c)) of the 
C onstitu tion. T hat am oun ts  to non-com pliance with a m ate
rial s ta tu to ry  provision.

Finally, the  purpose of section 2 is to ascertain  w hether 
land in any area, and  if so  w hich land, is su itab le  for a  public 
purpose. If w ithout resort to th a t provision a particu la r land 
has  already been identified, then  it is section 4 (and not section 
2) w hich should  be resorted  to. In th is instance, the 2nd 
Petitioner's land h ad  already been determ ined to be suitable, 
and  there  was no purpose  in issuing a  section 2 notice.



sc M anel F ern a n d o  a n d  A n o th er  v. D. M. J a ya ra tn e , 
M inister o jA g ricu ltu re  a n d  L a n d s  a n d  O thers (Fernando, J .)

127

The language of the section 2 notice issued  in  th is case 
clearly disclosed th a t it w as no more th a n  a  pretext. Besides 
non - disclosure of the alleged public purpose, it s ta ted  th a t 
“land in the  a rea  described below is required  for a  public 
pu rpose”. The “area” described w as ju s t  the 2nd Petitioner's 
property. The notice w ent on to authorize an  officer “to en ter 
any land  in the  aforesaid area’’ (i.e. any land  w ithin the  2nd 
Petitioner’s property!), and  “to ascerta in  w hether tha t land  is 
su itab le  for the  public pu rpose  for w hich land in tha t area  is 
required”. By the tim e th a t notice w as issued , the 2nd Petition
er's land  already h ad  been identified for acquisition, an d  if th a t 
had  been validly done, w hat shou ld  have been issued  w as a  
notice u n d e r section 4. The issue  of a  section 2 notice in stead  
w as a  pretext.

I therefore hold th a t the  section 2 notice w as a  nullity  and  
the provisions of section 4A w ere inapplicable. The fact th a t the 
2nd petitioner transferred  the  land  to the  1st Petitioner did no t 
in any way affect th e  form er's righ t to relief in  respect of the 
decision to acquire and  the  section 38 notice or the  la tter 's  
right to relief in respect of th e  a ttem p t to take possession.

RELIEF

I aw ard the  2nd Petitioner a  su m  of Rs. 50 ,000  as 
com pensation, and  the  Petitioners jo in tly  a  su m  of Rs. 15,000 
as costs, bo th  payable by the S ta te  w ithin one m onth.

WADYGIDAOUTUTA, J . I agree.

GUNASEKERA, J . I agree.

Relief granted.




