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JANATHA FINANCE AND INVESTMENTS LTD.
V.

LIYANAGE AND OTHERS

SUPREME COURT
SHARVANANDA. J.. VICTOR PERERA. J.. AND RANASINGHE. J.
S.C. APPLICATION NO. 127 OF 1982 
JANUARY 24. 25. 27 and 31. 1983.

Fundamental Rights — Public Security Ordinance s. 5  — Regulation 14 (7) o f 
the Emergency (Miscellaneous Provisions and Powers) Regulation No. 3 of 82 
—Sealing of Printing Press — Constitution — Article 12 (1) Equality before the 
law and equal protection o f the law — Article 12 (2). freedom from 
discrimination on the ground o f political opinion — Ultra vires — Good faith 
—Article 15(7) o f the Constitution — Reasonableness — Omnia praesumuntur 
rite esse acta.

(1) This Court can entertain and determine an application challenging, on the 
grounds of ultra vires and/or good faith, the validity not only of Regulation 
14 (7) of the Emergency (Miscellaneous Provisions and Powers) 
Regulations No. 2 and 3 of 1982 but also of Orders made thereunder by 
the Competent Authority referred to in the said Regulations.

(2) Regulation 14 (7) is valid and cannot be assailed on the ground that it 
empowers a public officer to restrict, deny or suspend the fundamental 
rights of equality before the law and the equal protection of the law and the 
freedom from discrimination on the ground of political opinion. The 
interference authorised by Article 1 5 (7) is only by such restrictions as may 
be prescribed by law. Regulation 14 (7) passes the three tests involved in 
the expression "prescribed by law" namely, firstly, the law must be 
adequately accessible, secondly the norm to be a law must be formulated 
with sufficient precision to enable the citizen to regulate his conduct and 
thirdly, the interference must be brought about by a "law". The fact that the 
Regulation in question vests the power to make the Order in the Competent 
Authority does not detach from its validity.

The provisions of s. 2 of the Public Security Ordinance make the President the 
sole Judge of the existence or imminence of a state of emergency and of the 
necessity for the regulations. In the absence of bad faith or ulterior motive the 
jurisdiction of the Court is excluded.

Even where power is conferred in a subjective form which at first sight would 
seem to exclude judicial review the Court will intervene if there is any indication 
that the action complained of is outside the scope of the power relied upon as 
justifying such action. Regulation 14 (7) is framed not entirely in subjective 
terms and the Competent Authority is empowered to make an order under that 
Regulation only if he is satisfied of the existence of certain facts and the .Court
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can inquire whether it was reasonable for the Authority to be satisfied of the 
existence of those facts. The evaluation of those facts is for the Competent 
Authority alone, and the Court will not substitute its opinion for that of the 
Competent Authority.

The opinion which the Competent Authority had to form was twofold: Whether 
the printing press has been or is likely to be used- for the production of 
documents and whether the contents of such documents are calculated to be 
prejudicial to the interests of national security.

Although the theory of uncontrolled and unfettered discretion no longer holds 
sway, the scope of judicial review is limited where the authority acts reasonably. 
If the decision is within the bounds of reasonableness it is no part of the Court's 
function to interfere. The Court must not usurp the discretion of the public 
authority which Parliament had ordained should take the decision. If there are 
reasonable grounds the judge has no further duty of deciding whether he would 
have formed the same belief. The standard of reasonablensss varies with the 
situation.

The maxim praesumuntur rite esse acta applies and where an order regular on 
the face of it is produced the burden is on the petitioner to rebut it.

The exercise of his discretion by the 1st respondent has not been 
unreasonable or capricious and the Orders impungned are valid.
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RANASINGHE. J.

The P etitioner, w h ic h  is a p riva te  lim ited  lia b ility  co m p a n y  
ca rry in g  on th e  bus iness  o f p rin te rs , engravers, typ e foun de rs , 
d ies inkers . p h o to g ra p h e rs , b lock-m akers  and said to  be one  o f 
th e  m os t m ode rn  and so p h is tica te d  com m erc ia l p r in tin g  
es tab lishm en ts  in Sri Lanka w ith  e q u ip m e n t va lued over Rs. 
6 ,0 0 0 ,0 0 0 / - .  a w o rk -s ta ff o f over 5 0  persons and a m o n th ly  
tu rn o v e r o f a b o u t Rs. 7 5 0 ,0 0 0 / -  to  Rs. 1 ,0 0 0 ,0 0 0 / - ,  has 
in s titu te d  these  p ro ce e d in g s  fo r  : a d e c la ra tio n  tha t th e  O rder, a 
co p y  o f w h ic h  is m arked P2. m ade by the  1st R esponden t on
2 0 .1 1 .8 2 , p u rp o rt in g  to  be by v irtu e  o f the  pow ers vested in h im  
by R egu la tion  1 4 (7 ) o f th e  E m ergency (M isce llaneous  P rov is ions 
and Powers) R egu la tions  No 3 o f 8 2 . d ire c tin g  the  sea ling  o f th e  
P e titioner's  p r in tin g -p re s s  s itua te  at prem ises No. 140 , K osw atte  
Road, K a lapa luw aw a, is nu ll and vo id  fo r  the  reason th a t it 
co n s titu te s  an in fr in g e m e n t by an execu tive  o r a d m in is tra tive  ac t 
o f the  1st R esponden t o f th e  fu n d a m e n ta l r igh ts  gua ran te ed  to  
th e  P e titione r by A rtic le  1 2 (1 ), to  e q u a lity  be fo re  th e  law  and o f 
equal p ro te c tio n  o f th e  law  — , and 1 2 (2 ), —  to  fre e d o m  fro m  
d is c r im in a t io n  on  th e  g ro u n d  o f p o lit ic a l o p in io n  — o f th e
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C o n s titu tio n  : a d ire c tio n  to  the  2nd  R esponden t to  hand over 
possess ion  o f th e  said p r in tin g -p re s s  to  the  Petitioner: an o rd e r 
fo r  co m p e n sa tio n  in a sum  o f Rs. 3 0 .0 0 0 / -  per day. fo r  each day 
th a t th e  P e titio n e r is p reven ted  fro m  e n g a g in g  in its law fu l 
business.

On 20.1 0 .8 2 . th e  day th e  p re s id e n tia l e le c tio n  was held in the  
Island, the  P resident, by a p ro c la m a tio n  p u b lishe d  in the  Gazette 
bearing  No : 2 1 5 / 7  o f 2 0 .1 0 .8 2 , dec la red , a round  6 p.m .. a 
s ta te  o f p u b lic  em e rg e n cy  in Sri Lanka and b ro u g h t in to  
o p e ra tion  th e  p ro v is io n s  o f Part II o f the  Public S ecu rity  
O rd inance  (Chap. 4 0 ). On th e  sam e day the  President, a c ting  
unde r the  p rov is ions  o f Sec. 5 o f the  said Public S ecu rity  
O rd inance , p ro m u lg a te d  the  E m ergency (M isce llaneous  
P rovis ions and Powers) R egu la tions, No. 2 o f 1 9 8 2 ; and d id  also, 
a c tin g  in te rm s o f R egu la tion  2 o f th e  said E m ergency 
R egu la tions No. 2 o f 8 2 . a p p o in t th e  1st R espondent to  be the  
C om pe ten t A u th o r ity  fo r  the  pu rp o se  o f R egu la tion  14 o f the  
R egula tions. On the  3 rd  N ovem ber 8 2  the  O rde r P1 was m ade by 
the  1st R espondent; and the  2nd  R espondent, th ro u g h  his 
o ffic e rs  and agen ts  to o k  possess ion  o f and sealed up the  
a fo resa id  prem ises w here  th e  P e titione r ca rried  on the  
P e titione r's  said bus iness o f co m m e rc ia l p r in tin g . There fore , on
20.1 1 .82 , the  P resident m ade a fu r th e r p ro c la m a tio n  ex tend ing  
the  said sta te  o f em ergency; and the  E m ergency (M isce llaneous 
P rovis ions and Powers) R egu la tions. No. 3 o f 1 9 8 2 , w ere  
p rom u lga te d . On the  sam e day the  O rde r P2. dated 2 0 .1 1 .8 2 . 
was a lso m ade by the  1st R espondent; and the  2nd R espondent 
c o n tin u e d  to  be in possess ion  o f th e  P e titione r's  said prem ises 
un til 3 .1 .8 3 , on w h ic h  said da te— a b o u t th ree  weeks a fte r the  
in s titu tio n  o f these  p ro ce e d in g s  —  the  sa id prem ises w ere 
handed back to  the  Petitioner.

The P e titione r has, in th e  p e titio n  averred  : th a t the  C ha irm an 
o f the  Board o f D ire c to rs  o f the  P e titione r-C om p any  is Dr. Neville  
Fernando : th a t the  o the r d ire c to rs  are the  w ife  and ch ild re n  o f 
the  said Dr. Fernando : th a t th e  said Dr. Fernando has been 
engaged in active  p o litic s  and w as e lected , as a m em ber o f the  
United National Party, to  the Panadura seat in the then National State
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A ssem b ly  at the  General E lec tion  he ld  in J u ly  1 9 7 7  : tha t, in 
D ecem ber 1 9 8 1 , fo llo w in g  u p o n  d iffe re n ce s  w h ic h  had arisen  
be tw een  Dr. Fernando and P res iden t Jayew ardene, Dr. Fernando  
w as expe lled  fro m  the  U nited N a tiona l Party: th a t a re so lu tio n  to  
expel Dr. Fernando fro m  P arliam ent to o  w as th e rea fte r m oved : 
tha t, on  2 3 .1 2 .8 1 , before  the  said re so lu tio n  w as vo ted  upon, the  
Petitioner, how ever, res igned fro m  m em bersh ip  o f Parliam ent : 
th a t, in o r a b o u t Ju ly  1 9 8 2 , Dr. Fernando  jo in e d  th e  Sri Lanka 
F reedom  Party at the  in v ita tio n  o f its p res iden t; M rs. 
B andarana ike, and has, s in ce  then , a c tive ly  cam pa igne d  fo r  th a t 
pa rty  a t p u b lic  m eetings  he ld  th ro u g h o u t the  Is land : tha t, d u rin g  
th e  m on ths  o f S ep tem ber and O c to b e r 1 9 8 2 , Dr. F ernando 
addressed several p u b lic  m ee tings  in  su p p o rt o f the  ca n d id a tu re  
o f the  Sri Lanka Freedom  Party nom inee , H. S. R. K obbekaduw a, 
fo r  th e  o ffic e  o f P resident o f  th e  R epub lic  in his c o n te s t aga ins t 
P resident Jayew ardene : tha t, a t such  m eetings. Dr. Fernando 
so u g h t to  expose the  sh o rtc o m in g s  o f P res ident Jayew ardene 's  
G overnm ent and was p a rtic u la rly  c r it ic a l o f the  leadersh ip  o f 
P resident Jayew ardene : tha t, d u r in g .th o s e  tw o  m onths , the  
P e titione r p rin ted  tw o  pam ph le ts  in s u p p o rt o f the  ca n d id a tu re  o f 
the  said Sri Lanka Freedom  Party nom inee, a c o lo u r poster 
c o m m e m o ra tin g  the  second  ann ive rsa ry  o f th e  de p riva tio n  o f the  
c iv ic  r ig h ts  o f M rs. B andarana ike  and a lso tw o  c o lo u r p o rtra its  o f 
M rs. B andarana ike  : th a t these  d o cu m e n ts  w ere  the  p r in c ip a l 
p ropaganda  m ateria l p u b lishe d  on  beha lf o f the  Sri Lanka 
F reedom  Party cand ida te  at th e  said p res iden tia l e le c tio n  and 
w ere  c irc u la te d  and d is tr ib u te d  extens ive ly  th ro u g h o u t the  is land 
: tha t, on 2 7 .1 0 .8 2 , P res ident Jayew ardene annou nced  th a t a 
genera l e lec tion  w o u ld  n o t be he ld  on  o r be fo re  O c to b e r 1 9 8 3 , 
as re q u ired  by the  C o n s titu tio n , b u t th a t an am e n d m e n t to  the  
C o n s titu tio n  w o u ld  be m oved  to  extend the  life  o f the  P arliam en t 
fo r  a fu r th e r pe riod  o f 6 years, and th a t the  s u p p o rt o f th e  peop le  
fo r  such am endm en t w o u ld  be so u g h t at a R eferendum  : th a t all 
the  O p p o s itio n  p o litica l parties, in c lu d in g  the  Sri Lanka Freedom  
Party, p ro tes ted  at th is  m ove  and dec la red  th e ir in te n tio n  to  
cam pa ign  aga ins t the  sa id p roposed  am endm en t : tha t, s ince
2 8 .1 0 .8 2 . w ith  a v ie w  to  harass ing  the  O p p o s itio n  and the reby  
im p e d in g  its cam pa ign , th e  g o ve rn m e n t o f P res iden t 
J a y e w a r d e n e  h a s , inter alia, a r r e s te d  a n d  d e ta in e d
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several m em bers and o ffice  bearers o f th e  S.L.F.P., searched  the  
headq ua rte rs  o f th e  SLFP, c losed  d o w n  p rin tin g -p re sse s  at w h ic h  
e le c tio n  lite ra tu re  in s u p p o rt o f the  SLFP. p res iden ta l can d id a te  
had been p rin te d  : th a t, on o r a b o u t 3 1 .0 1 .8 2 , the  P e titio n e r's  
a fo resa id  p r in tin g -p re s s  p rem ises w e re  searched by o ffic e rs  o f 
th e  C.LD. : tha t, on  o r a b o u t 1 .1 1 .8 2 , Dr. Fernando  h im se lf w as 
q u e s tio n e d  by tw o  o ffic e rs  o f th e  C.I.D. w h e th e r Dr. Fernando  
had any know ledg e  a b o u t the  p u b lic a tio n  o f a p o litic a l p a m p h le t 
in th e  fo rm  o f a rice  ra tio n  b o o k  : th a t Dr. Fernando  d e n ied  any 
know ledg e  o f any such p u b lic a tio n  : th a t th e  P e titione r n e ith e r 
p rin te d  n o r u n d e rto o k  the  p r in t in g  o f th e  said p a m p h le t : th a t 
th e re a fte r, on 3 .1 1 .8 2 , the  O rde r P1 w as m ade by th e  1st 
R espondent, and th e  o ffic e rs  and agen ts  o f the  2nd  R esponden t 
to o k  possess ion  o f th e  said p rem ises  o f th e  P e titioner, and th e  
p rem ises w ere  sealed up  by th e m  on th e  sam e day : th a t a 
second  o rder, P2, w as a lso  m ade th e re a fte r on 20.1 1 .82  : th a t 
several in s titu tio n s , such  as the  A ssoc ia ted  N ew spapers o f 
C ey lon  Ltd., th e  T im es o f C ey lon  Ltd., th e  In d e p e n d e n t Te lev is ion  
N e tw o rk  Ltd., the  S ta te  P rin tin g  C o rp o ra tio n , cam pa igne d  on 
beha lf o f P res iden t Jayew ardene  at th e  p res iden ta l e lec tion  and 
have engaged  them se lves  in c a m p a ig n in g  su p p o rt fo r  the  
app rova l o f the  a m e n d m e n t to  th e  C o n s titu tio n  at th e  
R e ferendum  : th a t th e  1st R esponden t has m ade th e  a fo resa id  
O rde r P1 and P2 fo r  an u lte r io r  pu rpose , nam e ly  to  v ic tim ise , 
pun ish  a n d /o r  take revenge on  Dr. Fernando fo r  ac tive ly  
ca m p a ig n in g  aga ins t and p u b lic ly  c r it ic is in g  P res ident 
Jayew ardene , fo r  p r in tin g  lite ra tu re  fo r  and on  b e ha lf o f th e  
S.L.F.P., and to  de ter, d is c o u ra g e  and p reven t Dr. Fernando  fro m  
ca m p a ig n in g  aga ins t the  G ove rnm en t a t th e  said R eferendum , 
and a lso  to  cause fin a n c ia l loss and dam age  to  the  P e titio n e r : 
th a t th e  1st R espond en t has, in m ak ing  th e  sa id O rde r P1 and 
P2, acted  w ro n g fu lly , u n la w fu lly  and m a lic io u s ly  and in abuse o f 
h is pow ers, and has a lso acted  u n d e r th e  d ic ta tio n  o f P res ident 
Jayew ardene  : th a t the  1st R espond en t has n o t im posed  a 
p ro h ib it io n  s im ila r to  th a t im posed  on  the  P e titione r on any o f the  
o th e r com p a n ie s  persons and b o d ies  s im ila r to  the  P e titione r 
w h o  are a lso engaged  in the  c o m p e tit iv e  bus iness o f co m m e rc ia l 
p r in tin g  : th a t th e  P e titione r has su ffe red  loss and dam age in a 
s u m  o f  Rs. 3 0 , 0 0 0 / -  p e r  d a y , d u r in g  th e  p e r io d  i ts
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p rin tin g -p re s s  has rem a ined  sea led-up . fro m  20.1  1 .82 , upon  the  
O rders o f the  1 st R espondent.

The 1st R esponden t, in his a ffid a v it da ted  27.1 1 .82 , file d  
be fore  th e  co m m e n ce m e n t o f the  hea ring  o f th is  a p p lica tio n , has, 
w h ils t re p u d ia tin g  th e  P e titione r's  a lle g a tio n  th a t he had, in 
m aking  th e  o rd e rs  P1 and P2. been ac tua ted  by m a lice  and th a t 
he had d o n e  so at th e  d ic ta tio n  o f  a n o th e r fo r  an u lte r io r 
pu rpose , taken  up  th e  p o s itio n  t h a t : he had c re d ib le  in fo rm a tio n  
th a t pam ph le ts  and o the r m ateria l p rin te d  at the  P e titioner's  
p rin tin g -p re s s  p r io r to  and a fte r the  p res iden tia l e le c tio n  o f 1 9 8 2  
w e re  ca lcu la te d  to  cause rac ia l d ish a rm o n y  be tw een the  S inha la  
and Tam il c o m m u n itie s  and a lso to  in c ite  th e  masses to  reso rt to  
v io le n ce  a g a ins t th e  S tate : th a t he had c re d ib le  in fo rm a tio n  and 
he ve rily  be lieves th a t the  said press w as co n ce rn e d  in the  
p r in tin g  o f sp u rio u s  rice  ra tion  books : th a t he w as o f the  v ie w  
th a t the  sa id  press w o u ld  c o n tin u e  to  b r in g  o u t p u b lic a tio n s  o f a 
s im ila r na tu re  w h ic h  w o u ld  je o p a rd ise  th e  m a in te n a n ce  o f good  
o rder, and p re ju d ic e  the  in te res ts  o f n a tio n a l se cu rity  : th a t the  
sa id O rders, P1 and P2, w e re  m ade by h im  upon  a co n s id e ra tio n  
o f th e  m a te ria l and in fo rm a tio n  m ade ava ilab le  to  h im  by the  
p o lice  and o th e r o ffic ia l sou rces  : th a t the  P e titione r's  a p p lica tio n  
is m isconce ived  in law, and ca n n o t be m a in ta ined .

A t th e  hea ring  be fo re  th is  C ou rt learned C ounse l appea ring  fo r  
th e  P e titione r u rged  several q u e s tion s  o f law  :. th a tth e  p ro v is io n s  
o f Sec. 8  o f the  Pub lic  S ecu rity  O rd in a n ce  (Chap. 40 ), and o f 
Sec. 2 2  o f th e  In te rp re ta tio n  A c t (C hap. 2) as am ended  by A c t 
No. 18 o f 7 2 , do  n o t e xc lude  the  ju r is d ic t io n  o f th is  C ou rt to  
e n te rta in  and de te rm in e  a p p lic a tio n s  m ade in  te rm s  o f the  
p ro v is io n s  o f A rtic le  1 2 6 (1 ) o f the  C o n s titu tio n  : th a t R egu la tion  
14 (7 ) o f the  E m ergency R egu la tion  Nos. 2 and 3 o f 8 2  unde r 
w h ic h  bo th  P1 and P2 are said to  have been made, is u ltra  v ires 
A r t ic le  1 5 (7 ) o f the  C o n s titu tio n  fo r  the  reason th a t th e  sa id 
R egu la tio n  itse lf does no t re s tr ic t the  exerc ise  o r o p e ra tio n  o f a 
F undam en ta l R igh t bu t em pow ers  and a u tho rises  a p u b lic  o ffic e r 
(nam e ly  th e  C o m p e te n t A u th o rity ) to  d o  so, and seeks n o t o n ly  to  
" re s tr ic t"  a Fundam enta l R ight bu t a lso  to  "de n y" o r "suspend " 
such  F undam en ta l R ight.
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It w as con te n d e d  fo r  th e  R esponden t th a t : the  v a lid ity  o f the  
E m ergency R egu la tions  in ques tion  a n d /o r  O rders  m ade 
th e re u n d e r are n o t ju s tic ia b le  and th is  C o u rt ca n n o t q u e s tio n  the  
va lid ity  and the  le ga lity  o f th e  said O rders : th a t in any even t the  
m om en t an O rde r — such  as P1 and P2 — regu la r and va lid  on 
th e  face  o f it and a p p lica b le  to  the  P e titione r is p roduced , it is fo r  
th e  P e titione r to  es tab lish  a prima facie in fe rence  o f bad fa ith , 
abuse o f po w e r o r an u lte r io r  pu rpose  be fo re  th e  R esponden t 
co u ld  be ca lled  upon  to  set o u t the  m ate ria l upon  w h ic h  th e  
R espondent acted.

It is n o w  se ttled  law  th a t n e ith e r th e  p ro v is io n s  o f Sec. 8  o f th e  
P ub lic  S e cu rity  O rd in a n ce  (C hap 4 0 ) no r o f Sec 2 2  o f th e  
In te rp re ta tio n  O rd in a n ce  as am ended  in 1 9 7 2 , ope ra te  to  o u s t 
fu lly  and fin a lly  th e  ju r is d ic t io n  o f the  C ourts  in respect o f the  
m atte rs  re fe rred  to  in the  sa id  p rov is ions , bu t th a t such e xc lus ion  
w o u ld  be o pe ra tive  o n ly  in respec t o f acts done  in good  fa ith  and 
are ex fac ie  regu la r, and w h ic h  are no t ta in ted  by m a lice  o r by an 
abuse o f p o w e r —  v id e  the  d e c is io n  o f th e  House o f Lords in  th e  
case o f Anisminic Ltd. v. The Foreign Compensation 
CommissionJ ;  and th e  d e c is io n s  o f the  S uprem e C o u rt in 
Hirdaramani vs. RatnavaleP'. Gunasekera vs. De Fonsekap ; and 
S.C. APN/GEN/6-20/74. H.C. Bandulia V /1 /7 4  et at (9 
judges), S.C.M . 3 .9 .7 4 .

A rtic le  1 7 0  o f the  C o n s titu tio n  p ro m u lg a te d  in 1 9 7 8  de fines  
"ex is ting  law", "ex is ting  w ritte n  law", " la w " and "w ritte n  law". 
A rtic le  1 6 8  (1) p rov ides  th a t un less P a rliam ent o th e rw ise  
provides, all laws, w ritte n  laws and un w ritte n  laws, in fo rc e  
im m ed ia te ly  be fo re  the  co m m e n ce m e n t o f the  C o n s titu tio n  sha ll. 
mutatis mutandis and excep t as o th e rw ise  p rov ided  in the  
C o n s titu tio n , c o n tin u e  in fo rce ; and sub a rtic le  (2) states tha t, 
save as o th e rw ise  p rov ided  in th e  C o n s titu tio n , ex is ting  laws, 
w ritte n  laws and u n w ritte n  laws are n o t and sha ll no t in any 
m anner be deem ed to  be p ro v is io n s  o f the  C o n s titu tio n . C hap te r 
XVIII o f the  C o n s titu tio n , w h ic h  deals w ith  Pub lic  S ecu rity  
p rovides, in A rtic le  1 55  (1), th a t the  P ub lic  S e cu rity  O rd in a n cce  
as am ended and in fo rce  im m ed ia te ly  be fore  the  co m m e n ce m e n t 
o f  th e  C o n s t i tu t io n  be d e e m e d  to  be a la w  e n a c te d  by
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Parliam ent, and su b -a rtic le  (2) p rov ides  th a t the  p o w e r to  make 
e m ergency  re g u la tio n s  sha ll in c lu d e  the  p o w e r to  m ake 
re g u la tio n s  hav ing  th e  legal e ffec t o f o ve r-r id in g , a m e nd ing  o r 
suspend ing  th e  o p e ra tio n  o f th e  p rov is ions  o f any law, excep t the  
p rov is ions  o f the  C o n s titu tio n . In te rm s o f A rtic le  8 0  (3) once  a 
B ill becom es law, no C ou rt can in q u ire  in to , p ro n o u n c e  upon  o r 
in any m a n n e r ca ll in  q u es tion , the  v a lid ity  o f such  A c t on  any 
g ro u n d  w h a tsoeve r. T h is  o u s te r c lause, be ing  o pe ra tive  o n ly  in 
respec t o f B ills  b e co m in g  laws as set o u t in th is  su b -a rtic le , w ill 
not, th e re fo re , cove r em ergency  regu la tion s . A rtic le  1 6 (1 )  states 
tha t "a ll e x is ting  w ritte n  law  and un w ritte n  law  shall be va lid  and 
opera tive  n o tw ith s ta n d in g  any inco n s is te n cy  w ith  th e  p reced ing  
p ro v is io n s  o f th is  C hap te r". The C hap te r so re fe rred  to  is C hap te r 
III w h ic h  dea ls  w ith  Fundam enta l R ights, and com m ences  w ith  
A rtic le  10 . A rtic le s  10  to  15 spe ll o u t the  F undam en ta l R ights. 
A rtic le  17 g ives the  r ig h t to  every person, w h o  c o m p la in s  
in fr in g e m e n t o r  im m in e n t in fr in g e m e n t by execu tive  o r 
a d m in is tra tive  a c tio n , o f a fu n d a m e n ta l r ig h t to  w h ic h  such 
person is e n title d  unde r the  said C hap te r III to  a pp ly  to  the  
S uprem e C o u rt as p rov ided  by A rtic le  1 26 . A rtic le  1 7, co m in g  as 
it does a fte r A rtic le  1 6, w o u ld  n o t be a "p re ce d in g  p ro v is io n " as 
co n te m p la te d  by A rt ic le  1 6, and does n o t th e re fo re  have to  have 
w a y  to  any in c o n s is te n t p ro v is io n  co n ta in e d  in  any o th e r ex is ting  
w r itte n  law, su ch  as th e  P ub lic  S e cu rity  O rd in a n ce  o r th e  
In te rp re ta tio n  A ct.

F u rth e rm o re , in  th e  case o f B. A. Siriwardena et at vs. D. J. F. 
Liyanage et atA  a Bench o f five  ju d g e s  o f th is  C o u rt d id , by a 
m a jo rity  d e c is io n , en te rta in  and d e te rm ine  an a p p lica tio n , w h ic h  
ch a lle n g e d  an O rde r m ade by th e  1st R esponden t h im se lf (and 
execu ted  by th e  o ffice rs  and agents o f  th e  2 n d  R esponden t) in 
respect o f  a n o th e r p rin ting -p ress , unde r th e  se lf-sam e R egu la tion  
14 as is im p u g n e d  in these p roceed ings .

A c o n s id e ra tio n  o f the  a fo re m e n tio n e d  A rtic le s  o f th e  
C o n s titu t io n  and th e  a u th o ritie s , leads m e to  the  v ie w  th a t th is  
C o u rt can  e n te rta in  and d e te rm in e  an a p p lic a tio n  —  such  as has 
been m ade by th e  P e titioner in these p roceed in gs  —  cha lle n g in g , 
on  th e  g ro u n d s  o f u ltra  vires a n d /o r  o f go o d  fa ith , th e  va lid ity  no t
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o n ly  o f R e gu la tio n  14 (7) o f E m ergency (M isce lla n e o u s  
P rov is ions and Powers) R egu la tion  Nos. 2 and 3 o f 1 9 8 2 , bu t 
a lso  o f O rders - such  as P1 and P2 —  m ade th e re u n d e r by the 
C om pe ten t A u th o r ity  re fe rred  to  in the  said R egu la tion .

The v a lid ity  o f the  said R egu la tion  14  (7) is ch a lle n g e d  on  the  
g ro u n d s  : th a t it does no t itse lf re s tr ic t th e  exerc ise  o r o p e ra tio n  
o f a F undam en ta l R igh t bu t e m p o w e rs  and a u th o ris e s  a p u b lic  
o ffic e r to  do  so: th a t it seeks no t o n ly  to  "re s tr ic t" , b u t a lso  to  
"d e n y" o r "su sp e n d " a Fundam en ta l R ight. The tw o  Fundam en ta l 
R ights w h ic h  the  P e titione r c o m p la in s  have been in fr in g e d  are 
th o se  set o u t in A rtic le s  12 (1) and (2), nam e ly  th e  r ig h t to  
e q u a lity  be fo re  th e  law, the  equa l p ro te c tio n  o f th e  law, and the  
fre e d o m  fro m  d is c r im in a tio n  on th e  g ro u n d  o f p o lit ic a l o p in io n  
respective ly . It is c o n te n d e d  : tha t, in v ie w  o f th e  prov is ions* o f 
A rtic le  4  (d) o f the  C o n s titu tio n , a F undam en ta l R igh t can be 
a b rid g e d , re s tr ic te d  o r den ied  o n ly  in th e  m anne r and to  the  
ex ten t re fe rred  to  su b se q u e n tly  in the  C o n s titu tio n  : th a t the  
m anne r and th e  ex ten t o f such  in te rfe re n c e  has been set o u t in 
A rtic le  1 5 (7) : th a t the  in te rfe re n ce  a u th o rise d  by A rtic le  1 5 (7) 
is o n ly  by "s u c h  re s tr ic tio n s  as m ay be p re sc rib e d  by law  in ...." : 
th a t R egu la tion  14  (7) goes beyond  im p o s in g  a m ere re s tr ic tio n  : 
tha t, in e ffec t, it c lam ps  d ow n  a c o m p le te  c lo su re , an act w h ic h  
w o u ld  a m o u n t to  a co m p le te  den ia l : th a t R egu la tion  1 4 (7 ) does 
not, even if w h a t it seeks to  im pose  is o n ly  a re s tr ic tio n , 
c o n s titu te  an in te rfe re n ce  "p re sc rib e d  by law ", as re q u ired  by 
A rt ic le  1 5 (7), as any such  re s tr ic tio n  is n o t im posed  by th e  s u b 
a rtic le  itse lf, b u t is le ft to  be im posed  by a n o the r, n a m e ly  the  
C o m pe ten t A u th o r ity  re fe rred  to  the re in . Learned C ounse l 
su b m itte d  th ree  re qu irem en ts  w h ic h  w e re  sa id to  f lo w  fro m  the  
express ion  "p re sc rib e d  by law": firs tly , the  law  m us t be 
adequa te ly  access ib le  ; se cond ly , th e  n o rm  to  be a la w  m u s t be 
fo rm u la te d  w ith  s u ff ic ie n t p re c is io n  to  enab le  the  c itizen  to  
regu la te  h is c o n d u c t ; and th ird ly , the  in te rfe re n ce  m us t be 
b ro u g h t a b o u t by a "law ".

The said R egu la tion  14(7 ) is as fo llo w s  :

" if  a co m p e te n t a u th o rity  is o f o p in io n  th a t any p r in tin g
press o r a p r in tin g  press u n d e r the  c o n tro l o f any person .
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has been o r is like ly  to  be used fo r  th e  p ro d u c tio n  o f any 
d o c u m e n t c o n ta in in g  m a tte r w h ic h  is in h is o p in io n  
ca lcu la te d  to  p re ju d ice  th e  in te rests  o f na tiona l secu rity  o r 
the  p re se rva tion  o f p u b lic  o rd e r or the  m a in te n a n ce  o f 
supp lies  and serv ices essentia l to  the  life  o f th e  c o m m u n ity  
or m a tte r in c it in g  o r e n co u ra g in g  persons to  m u tiny , r io t or 
c iv il c o m m o tio n , the  c o m p e te n t a u th o rity  m ay by o rd e r’ 
d ire c t th a t th e  p r in tin g  press, o r all o r any o f th e  p r in tin g  
presses u n d e r th e  c o n tro l o f th a t person, as the  case m ay 
be. sha ll, so  lo n g  as th e  o rd e r is in fo rce , no t be used fo r  
any p u rp o se  w h a tso e ve r o r fo r  any such  p u rp o se  as is 
sp e c ifie d  in the  o rd e r ; and any such o rd e r m ay au tho rize  
any pe rsons sp e c ifie d  th e re in  to  take steps ( in c lu d in g  the  
tak ing  possess ion  o f any p r in tin g  press w ith  respect to  
w h ic h  th e  o rd e r is m ade o r o f any prem ises in w h ic h  it is 
c o n ta in e d  o r any pa rt o f such  p r in tin g  press o r prem ises) as 
appear to  the  persons so au thorized  to  be necessary fo r 
secu rin g  c o m p lia n ce  w ith  the  o rd e r."

An o rd e r m ade by a C o m pe ten t A u th o rity  unde r th is  R egu la tion  
is s u b je c t to  rev iew  by th e  P res iden t h im se lf, and a lso  by the  
A d v iso ry  C om m ittee  a p po in ted  by the  President to  w h ic h  a party  
aggrieved  by any such  o rd e r co u ld  m ake represen ta tions.

A  ca re fu l e xa m ina tion  o f the  p ro v is io n s  o f the  said R egu la tion  
14 (7) does sh o w  th a t the  f irs t and second  re q u ire m e n ts  re fe rred  
to  above are a lready sa tis fied , and th a t any s tep by the  
C o m p e te n t A u th o r ity  in te rm s  o f the  said p a rag rap h  w o u ld  n o t 
a m o u n t to  a to ta l den ia l o f any o f the  rig h ts  set o u t in A rtic le  1 2 
(1) and o r (2). By v ir tu e  o f the  p ro v is io n s  o f A rtic le  1 5 (7 ) o f the  
C o n s titu tio n , an em ergency re g u la tion  m ade u n d e r th e  
p ro v is io n s  o f the  Pub lic  S e cu rity  O rd inance  (Cap. 40 ). is, fo r  the  
pu rpose  o f pa rag rap h  (7) o f A rtic le  1 5. cons ide red  to  be "law ".

The fa c t th a t th e  R egu la tion  in que s tio n  vests the  po w e r to  
m ake th e  O rde r in  the  C om pe ten t A u th o rity  does n o t d e tra c t fro m  
its va lid ity . De Smith's Judicial Review of Administrative Action
(4  edt) at page 3 0 0  states : 'T he re  is a s trong  p re sum p tion  aga inst
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c o n s tru in g  a g ra n t o f de lega ted  leg is la tive  po w e r as e m p o w e rin g  
the  de lega te  to  su b -d e le g a te  th e  w h o le  o r any su b s tan tia l pa rt o f 
the  law -m ak ing  pow er en trus ted  to  it .... But the  p re su m p tio n  is 
no t irre b u tta b le , and in a C anad ian  w a rtim e  case the  po w e r o f 
the  G overnor-G enera l in C o u n c il to  m ake such  re gu la tion s  as he 
m ig h t by reason o f th e  exis tence o f w a r deem  necessary or 
advisab le  fo r  the  de fence  o f Canada was held to  be w id e  enough  
to  enab le  h im  to  sub -de lega te  to  th e  C o n tro lle r o f C hem ica ls  
pow e r to  m ake R egu la tions  .... It is d o u b tfu l w h e th e r im p lie d  
a u th o rity  to  sub -de leg a te  leg is la tive  pow er w o u ld  ever be im p lied  
by the  E ng lish  co u rts  save in ..time o f grave em ergency." 
Bindra's : Interpretation of Statutes (6 edt) at page 695 re fers 
to  the  A m erican  case o f Lock's appeal in w h ic h  the  C ourt has 
stated :

"To assert th a t a law  is less than  a law, because it is m ade to  
depend on a fu tu re  event o r act is to  rob  the  Leg is la tu re  o f 
the  p ow e r to  act w ise ly  fo r  the  p u b lic  w e lfa re  w he n e ve r a 
law  is passed re la ting  to  a state o f a ffa irs  no t ye t deve loped 
o r to  th in g s  fu tu re  and im p o ss ib le  to  fu lly  know . The C o u rt 
ca n n o t de lega te  its pow er to  make a law, b u t it can m ake a 
law  to  de lega te  a pow e r to  de te rm in e  som e fa c t o r state o f 
th in g s  up o n  w h ic h  the  law  m akes o r in te n d s  to  m ake its 
ow n a c tio n  depend . To deny th is  w o u ld  be to  s top  the  
w hee ls  o f gove rnm en t. There are m any th in g s  up o n  w h ic h  
w ise  and usefu l leg is la tion  m ust depend  w h ic h  ca n n o t be 
know n to  th e  la w -m a k in g  pow er, and m ust, th e re fo re , be a 
su b je c t o f in q u iry  and d e te rm in a tio n  o u ts id e  th e  halls o f 
leg is la tion ."

The p rov is ions  o f Sec. 2 o f th e  Pub lic  S ecu rity  O rd inance  m ake 
the  P res ident th e  so le  ju d g e  o f the  ex is tence  o r im m in e n ce  o f a 
S tate o f Em ergency, and the  necess ity  o f b rin g in g  in to  o p e ra tio n  
the  p ro v is io n s  o f Part II o f the  said O rd inance . Part II vests th e  
P resident w ith  w ide  and extensive pow ers to  deal w ith  the  
em ergency s itu a tio n . The P resident's  v iew  o f the  necessity  and 
the  exped iency o f the  re gu la tion s  needed to  co m b a t the  s itu a tio n  
is co n c lus ive  o f th e ir  necessity, and. in fo rm u la tin g  them  fo r  the  
purposes o f Sec 5. he is bound  on ly  by the  p rov is ions  o f A rtic le  
1 5 5 (2 ) o f the  C o n s titu tio n . He is the  so le  ju d g e  o f the necess ity  
fo r  th e  r e g u la t io n s .  It is th e  s u b je c t iv e  o p in io n  o f th e



sc Janatha Finance and Investments Ltd v. Liyanage 
and Others (Ranasinghe. J.j

123

Pres ident th a t m atte rs  ; and in the  absence o f bad fa ith  o r u lte r io r  
m otive, th e  ju r is d ic t io n  o f th e  C o u rt is excluded .

As set o u t earlier, w h a t cam e up fo r  con s id e ra tio n  by th is  C o u rt 
in Siriwardena's case, re fe rred  to  above, w ere  a lso the  se lf-sam e 
R egu la tion  14  and an O rder, s im ila r to  P1 and P2, m ade by th e  
1st R esponden t unde r pa rag rap h  (3) o f th e  said R egu la tion , 
w h ic h  deals w ith  the  c o n tro l o f pu b lica tio n .

I am  o f the  o p in io n  th a t the  P e titioner's  subm iss ion  in regard  to  
the  va lid ity  o f the  said R egu la tion  14  (7) m ust fail.

I sha ll n o w  co n s id e r the  subm iss ion  m ade on beha lf o f the  
R espondents th a t the  pow er co n fe rre d  by R egu la tion  14  (7) on 
the  1st R espondent is in sub jec tive  te rm s and tha t, in the  
absence  o f bad fa ith , th is  C o u rt c a n n o t and m ust n o t in te rvene. 
As set o u t earlie r. R egu la tion  14 (7 ) em pow ers the  C o m pe ten t 
A u th o r ity  to  m ake an O rde r if he "is  o f o p in io n  tha t any p r in tin g
p re s s ....... has been o r is like ly  to  be used fo r  the  p ro d u c tio n  o f
any d o c u m e n t c o n ta in in g  m a tte r w h ic h  is in h is o p in io n  
ca lcu la te d  to  p re jud ice  the  in te rests  o f ...." This m e thod  o f 
ves ting  a u th o rity , a cco rd in g  to  De Smith : Judicial Review of 
Administrative Action — 4th edt at page 3 6 2 . in "a  
c o m m o n p la ce  te c h n iq u e  in em ergency  leg is la tion , and it 
expected  th a t the  co u rts  w ill sh o w  due  de fe rence  n o t o n ly  to  the  
o p in io n  o f the  Executive th a t a sta te  o f em ergency exists bu t a lso  
to  the  o p in io n  o f the  Executive th a t p a rticu la r facts ex is t ca llin g  
fo r  the  exerc ise  o f de ta iled  em e rg e n cy  pow ers g ran ted  by th e  
S tatute".

A ny d iscu ss io n  o f th is  s u b je c t in o u r C ourts  m ust p e rfo rce  
com m ence  w ith  th e  ju d g m e n t o f th is  C o u rt in Hirdaramarti's case 
(supra) de live red  in D ecem ber 1 9 7 1 , in w h ich , a fte r an 
exhaustive  d iscuss ion  by C h ie f Ju s tice  (H.N.G.) F ernando o f the  
then  Eng lish  law  on  the  s u b je c t w ith  re fe rence  to  a D e ten tion  
O rder m ade in te rm s o f an E m ergency R egu la tion , w h ic h  
co rre sp o n d e d  to  R egu la tions 2 and 3 o f 1 9 8 2  re ferred to  earlie r, 
th is  C o u rt he ld  tha t, once  a D e te n tio n  O rde r w h ic h  is va lid  on  its 
face, is p ro d u c e d .it is fo r  the  de ta inee to  p rove fac ts  necessary to  
co n tro v e rt the  m atte r stated in the  D e ten tion  O rder and th a t if the
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de ta inee  fa ils  to  es tab lish  a prima facie case aga ins t th e  go o d  
fa ith  o f th e  a u th o r ity  w h o  m ade th e  O rd e r in q u es tion , th e  o nus  
does n o t s h ift to  th e  Perm anent S ecre ta ry  to  sa tis fy  the  C o u rt o f 
h is  g o o d  fa ith . The v iew s expressed  in  th a t case have been to  a 
co n s id e ra b le  deg ree  been in flu e n c e d  by th e  m a jo rity  d e c is io n  in 
th e  Eng lish  case o f Liversidge v. Anderson5 w h ic h  w as dec ided  
by th e  -House o f Lords in th e  yea r 1 9 4 2 , a t th e  h e ig h t o f the  
S econd  W o rld  W ar. The e m e rg e n cy  le g is la tio n  o f th e  S econd  
W o rld  W a r gave th e  E xecutive  ex tens ive  pow ers  over bo th  
pe rsons and p ro p e rty . The g ra n t o f p o w e r w as co u c h e d  in 
language  w h ic h  on  a lite ra l in te rp re ta tio n  w as s u ffic ie n t to  c lo th e  
a lm o s t any ac t w h ic h  was c la im e d  to  have been done  u n d e r the  
a u th o rity  o f such  a gran t. The C o u rts  n o t o n ly  gave a s tr ic tly  
lite ra l in te rp re ta tio n  to  su b je c tive ly  w o rd e d  gran ts , bu t a lso  in 
th e ir  anx ie ty  n o t to  o b s tru c t th e  w a r e ffo r t w h ic h  re q u ire d  th e  
e n tire  a tte n tio n  o f th e  Executive , th e y  a lso  d e c lin e d  - les t a 
ju d ic ia l rev iew  o f execu tive  a c tio n  be h ig h ly  d e tr im e n ta l to  th e  
n a tio n a l in te re s t —  to  in te rp re t lite ra lly  g ra n ts  w h ic h  prima facie 
enab led  th e  C o u rts  to  rev iew  th e  reasonab leness o f the  g ro u n d s  
fo r  the  exerc ise  o f d is c re tio n a ry  p ow e rs  th a t au th o rise d  sum m ary  
d e p riva tion  o f pe rsona l lib e rty  — De Smith - p 2 9 0 ; 349-350.

D u rin g  th e  last tw o  decades, how ever, th e  p e ndu lum  has 
sw ung , and th e  E ng lish  C o u rts  have s ince  s teered aw ay fro m  the  
m a jo r ity  v ie w  expressed in Liversidge's case (supra), (re fe rred  to  
by Lord Reid in Ridge v. Baldwin6 as " th e  ve ry  p e cu lia r d e c is io n  
o f th is  H ouse", and by Lord D ip lo c k  in IRC v. Rossminster Ltd7 in 
th e  w o rd s  : "F or m y pa rt the  tim e  has co m e  to  a cknow led ge  
o p e n ly  th a t th e  m a jo r ity  o f th is  H ouse in Liversidge v. Anderson 
w ere  e xped ie n tly  and, at th a t tim e , perhaps, excusab ly  w ro n g  and 
th e  d isse n tin g  speech o f Lord A tk in  w as r ig h t") ; and to -d a y  th e  
C ou rts  are res is tan t to  the  w h o le  n o tio n  o f u n c o n tro lla b le  pow e r 
— Wade : Administrative Law — 4th edition —  p. 3 3 8  — ; and 
th e  n o tio n  o f u n fe tte re d  a d m in is tra tiv e  d is c re tio n  has n o w  been 
to ta lly  re jected  —  Wade ps. 20, 342. The C ourts  w ill n o t be 
read ily  de te rred  by su b je c tive ly  w o rd e d  s ta tu to ry  fo rm u la e  fro m  
d e te rm in in g  w h e th e r acts d o n e  a vo w e d ly  in pu rsuance  o f 
s ta tu to ry  pow ers bear an adequa te  re la tio n sh ip  to  the  purposes 
p rescribed  by the  s ta tu te  —  De Smith (supra) p. 3 2 6  ; S ecre ta ry  
o f State v. ASLEF8 AG o f S a in t Christopher v. Reynolds9; IRC v. 
Roseminster Ltd. (1 9 8 0  1 AER p 8 0  (Supra) ; Secretary of State 
for Education and Science v . Tameside Metropolitan Borough 
Council10.
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H aving  regard  to  w h a t has been s ta ted  above it w o u ld  seem  
th a t the  p resen t p o s itio n  is tha t, even w he re  pow er has been 
co n fe rre d  in  a 'su b je c tive ' fo rm , w h ic h  a t f irs t  s ig h t w o u ld  seem  
to  e xc lu d e  ju d ic ia l rev iew  on  th e  basis th a t it is a m a tte r o f "p u re  
ju d g m e n t" , the  C o u rt w o u ld  s till d is re g a rd  'sub jec tive ' langua ge  if 
th e re  is any in d ic a tio n  th a t th e  a c tio n  c o m p la in e d  o f is o u ts id e  
th e  scope o f the  p ow e r re lied  up o n  as ju s tify in g  such action .

In Siriwardena's case (supra), (w h ich  is be tte r know n  as the  
"Aththa case") th e  m a jo r ity  v iew , a rrived  at a fte r an exam ina tion  
o f Hirdaramani's case and th e  o th e r re levant E ng lish  
a u th o ritie s ,in  regard  to  the  na tu re  and scope  o f R egu la tion  14 (3 ) 
—  w h ic h  is in te rm s s im ila r to  th o se  in R egu la tion  14 (7 ) unde r 
w h ic h  th e  O rde r P2 re levan t to  those  p ro ce e d in g s  has been 
m ade by the  1st R esponden t —  is th a t :  R egu la tion  14 (3 ) is 
fram ed  n o t e n tire ly  in su b je c tive  te rm s, and th e  C o m p e te n t 
A u th o r ity  is em pow ered  to  m ake an o rd e r unde r th a t R egu la tion  
o n ly  if he is sa tis fied  o f th e  ex is tence  o f ce rta in  facts , and the  
C o u rt can  in q u ire  w h e th e r it w as reasonab le  fo r  the  A u th o r ity  to  
be sa tis fied  o f  the  ex is tence  o f th o se  fac ts  : th a t the e va lua tio n  o f 
those  fa c ts  is fo r  th e  C o m p e te n t A u th o rity  a lone, and the  C ou rt 
w ill no t su bs titu te  its o p in io n  fo r  th a t o f the  C om pe ten t A u th o rity  : 
th a t th e  phrase "p re se rva tio n  o f p u b lic  o rd e r"  in th is  R egu la tion  
m eans th e  p re ve n tio n  o f d is o rd e r o r the  m a in tenan ce  o f peace 
and tra n q u illity . It has a lso, how ever, to  be no ted  tha t, in the  
cou rse  o f th e  ju d g m e n t, w h ic h  e m b od ied  the  m a jo rity  v iew , 
W im a la ra tn e . J. d id  observe  th a t w h e re  th e  o p in io n  to  be fo rm e d  
is th a t a p u b lic a tio n  is likely to be ca lcu la ted  to  be p re jud ic ia l, 
then  th e  o p in io n  is a su b je c tive  o p in io n , w h ic h  is s im ila r to  the  
o p in io n  th a t has to  be fo rm e d  be fo re  a d e te n tio n  o rd e r is m ade, 
b u t th a t w h e re  th e  o p in io n  is one  th a t is fo rm e d  on so m e th in g  
th a t has already been p u b lish e d  o r is be ing  pub lishe d  then  the  
o p in io n  is n o t a p u re ly  su b je c tiv e  o p in io n  and is one th a t can  be 
fo rm e d  o n ly  if  he is sa tis fie d  o f  th e  exs itence  o f ce rta in  facts, 
nam ely, th e  exis tence  o f p u b lic a tio n s  w h ic h  are ca lcu la te d  to  be 
p re ju d ic ia l to  the  in te res ts  o f n a tio n a l se cu rity  o r the  p reserva tion  
o f p u b lic  o rder, and so on.
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P2 is th e  O rde r im p ugned  in these  p roceed in gs . It has been 
m ade on  20.1  1 .82  by th e  1 st R esponden t and is in the  fo llo w in g  
te rm s ;

"B y v irtu e  o f the  pow ers vested in me by R egu la tion  14 (7 ) o f 
the  E m ergency (M isce lla n e o u s  P rovis ions & Powers) 
R egu la tions  No. 3 o f 1 9 8 2 , I, D on J o h n  Francis D oug las  
Liyanage, S ecre ta ry  to  the  M in is try  o f S tate a p p o in te d  to  be 
C o m p e te n t A u th o r ity  fo r  th e  purpose  o f R egu la tion  14, 
be ing  o f th e  o p in io n  th a t th e  J. F. & I P rin ters, No. 140 , 
K osw atte  Road, K a lapa luw aw a is like ly  to  be used fo r  the  
p ro d u c tio n  o f d o cu m e n ts  c o n ta in in g  m a tte r w h ic h  is in  m y 
o p in io n  ca lcu la te d  to  p re ju d ic e  th e  in te res ts  o f na tiona l 
security , the  p reserva tion  o f p u b lic  order, the  m a in tenance  
o f su pp lies  and serv ices essen tia l to  the  life  o f the  
co m m u n ity , and m atte r in c it in g  o r e n co u ra g in g  persons to  
m u tiny , r io t o r c iv il c o m m o tio n , do  by th is  o rd e r d ire c t th a t 
the  said p r in tin g  press shall, so long as th is  o rd e r is in fo rce , 
n o t be used fo r  any p u rpose  w ha tsoeve r; I a lso do  hereby 
a u th o rise  the  In sp e c to r G enera l o f Po lice  to  take such  steps 
( in c lu d in g  th e  tak ing  possess ion  o f the  said p r in tin g  press 
o r o f any prem ises in w h ich  it is con ta ined ) as appear to  h im  
to  be necessary fo r secu ring  co m p lia n ce  w ith  th is  o rd e r."

The e a rlie r o rd e r P 1 , m ade  on 3 .1 1 .8 2 , w h ic h  w as th e  f irs t  to  
be m ade by the  1st R espondent, w as a lso in the  sam e term s. It 
has to  be no ted  s tra ig h ta w a y  th a t the  o p in io n  w h ic h  th e  1st 
R esponden t has expressed in  P2 (and a lso  in P 1) —  un like  in the  
o rd e r in th e  Aththa case (supra) w h e re in  the  o p in io n  expressed 
by th e  1st R esponden t is tha t, " th e re  has been pu b lish e d  in the
A th tha  new spaper m a t te r ....."  — is th a t th e  P e titioner's  p r in t in g -
press "is  like ly  to  be used fo r  the  p ro d u c tio n  o f d o c u m e n ts ....."
The o p in io n , w h ic h  the  C o m p e te n t A u th o r ity  has to  fo rm , in 
te rm s o f R egu la tion  14(7 ), is tw o fo ld  : w h e th e r the  p rin tin g -p re ss  
in respect o f w h ic h  an O rde r is to  be m ade "has been o r is like ly  
to  be used fo r  the  p ro d u c tio n  o f d o cum en ts , and w h e th e r the  
co n te n ts  o f such d o cu m e n ts  are ca lcu la te d  to  be p re ju d ic ia l to  
the  interests o f na tiona l secu rity  and so on. The o p in io n  expressed
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by the  1 st R e spond en t in P2 (and in P I)  is, th e re fo re , in te rm s  o f 
the  ju d g m e n t in th e  Aththa case, a sub jec tive  o p in io n .

The ju d g m e n t in th e  Aththa case (supra) a lso  re fe rs  to  the  
v iew s expressed by C hie f Ju s tice  (H.N.G.) Fernando in the  
Hidaramani 1980 (supra) in regard to  the  b u rden  o f p ro o f once  
an O rde r, re g u la r on  the  face  o f it is p ro d u c e d  on b e h a lf o f the  
Executive. In th e  p roceed in gs  n o w  be fo re  th is  C o u rt th e  1st 
R esponden t has n o t p leaded th a t he is unab le  to  d isc lo se  the  
fa c ts  and c ircu m s ta n ce s  w h ic h  led him  to  fo rm  th e  o p in io n , 
w h ic h  he says he d id , in asking the  O rder P2. On the  co n tra ry  the  
1st R espond en t has d isc losed  to  th is  C o u rt th e  m ate ria l he is 
said to  have re lied  on, and th e  learned D epu ty  S o lic ito r-G enera l, 
ap p e a rin g  fo r  th e  R espondents has addressed th is  C o u rt on  the  
said m ateria l.

The ju d g m e n t in  the  Aththa case (supra) a lso  fu rn ish e s  the  
answ er to  the  subm iss ions  m ade by learned C ounse l fo r the  
P e titione r in these p roceed in gs  : in regard  to  th e  m ean ing  to  be 
g iven to  th e  w o rd s  "p re se rva tio n  o f p u b lic  o rd e r"  : and a lso  in 
regard to  th e  a lleged to ta l fa ilu re  to  exerc ise  the  d isc re tio n  
vested in  the  1st R esponden t by R egu la tion  14 (7 ) as is 
ev idence d  by th e  1 st R espondent's  re fe rence  in  P2 (and in P 1) to  
all the  g ro u n d s  s tipu la ted  in R egu la tion  14(7).

N ow  th a t th e  th e o ry  o f u n c o n tro lle d  and u n fe tte re d  d isc re tio n  
free  fro m  ju d ic ia l rev iew  no lo n g e r ho lds sway, the  ques tion  th a t 
arises im m e d ia te ly  is the  scope o f the  ju d ic ia l review , th e  na tu re  
and th e  ex te n t to  w h ic h  th e  C ourts  s h o u ld  in te rfe re  in the  
exerc ise  o f a d isc re tio n , and the  lim its  w ith in  w h ic h  it is 
p ra c tic a b le  to  que s tio n  th e  exercise o f such  d isc re tio n . The real 
q u e s tio n  is — as Wade (supra) states at page 3 4 0  —  w h e th e r the  
d is c re tio n  is w id e  or n a rro w  and w h e re  th e  legal line  has to  be 
d ra w n  ; and th a t fo r  th is  pu rpose , eve ry th in g  depends up o n  the  
tru e  in te n t and m ean ing  o f the  e m p o w e rin g  A ct. In th e  case o f 
Roberts v. Hopwood"4. Lord W re n b u ry  s ta ted :

"A  pe rson  in w h o m  is vested a d is c re tio n  m ust exerc ise  his
d is c re tio n  upon  reasonab le  g rounds . A  d is c re tio n  does n o t



128 Sri Lanka Law Reports [1983} 2 Sri L. R.

e m p o w e r a m an to  do  w h a t he likes m ere ly  because  he is 
m in d e d  to  d o  so —  he m us t in  the  exe rc ise  o f h is d is c re tio n  
do , n o t w h a t he likes b u t w h a t he ou g h t. In o th e r w o rd s , he 
m ust, by th e  use o f h is reason, asce rta in  and fo llo w  the  
cou rse  w h ic h  reason d irec ts . He m ust ac t reasonab ly ."

In th e  case o f Padfield v. Minister of Agriculture. Fisheries and 
Food12 w h ic h  has been ch a rac te rized  by Lord D enn ing  in 1971 
as a " la n d -m a rk  in m o d e rn  a d m in is tra tiv e  law ", th e  H ouse o f 
Lords, hav ing  dec is ive ly  re jec ted  the  th e o ry  o f un fe tte re d  
d isc re tio n , w e n t on  to  in d ica te  th a t in the  end th e  assessm ent o f 
th e  ba lance  o f p u b lic  in te re s t w o u ld  be fo r  th e  M in is te r h im se lf 
and tha t, a fte r a c o n s id e ra tio n  o f the  p u b lic  in te res t, w h e th e r he 
acts o r n o t he m ay be c r it ic is e d  and he ld  a c c o u n ta b le  to  
P arliam en t b u t th a t th e  C o u rt c a n n o t in te rfe re . C o m m e n tin g  on 
th is  d e c is io n , Wade at page 3 4 4  observes : "B u t the  d is t in c t io n  
d ra w n  by th e  H ouse o f Lo rds  show s h o w  a s ta tu te  w h ic h  co n fe rs  
a va rie ty  o f d is c re tio n a ry  po w e r m ay co n fe r w id e r o r n a rro w e r 
d is c re tio n  a c c o rd in g  to  th e  co n te x t and the  genera l schem e o f 
th e  A ct. T rans la ted  in to  te rm s  o f th e  tra d it io n a l ru le  th a t pow ers  
m ust be exerc ised reasonab ly , th is  m eans th a t the  s tanda rd  o f 
reasonab leness varies w ith  th e  s itu a tio n . The p itfa lls  th a t m u s t be 
avo ided  are th o se  o f lite ra l ve rba l in te rp re ta tio n  and o f r ig id  
standards".

In regard to  th e  legal s tanda rd  o f reasonab leness it m ust be 
no ted  th a t th e  d o c tr in e  th a t pow ers  m us t be exerc ised  
reasonab ly  has to  be re c o n c ile d  w ith  an eq u a lly  im p o rta n t 
d o c tr in e  th a t th e  c o u rt m ust n o t u su rp  the  d is c re tio n  o f th e  
p u b lic  a u th o rity  w h ic h  P a rliam ent had o rd a in e d  shou ld  take the  
d e c is io n  ; fo r, w ith in  th e  c o n fin e s  o f lega l reasonab leness is the  
area w ith in  w h ic h  th e  p u b lic  a u th o r ity  has g e n u in e ly  free  
d isc re tio n . Thus if th e  d e c is io n  is w ith in  th e  b o u n d s  o f 
reasonab leness, it is no p a rt o f the  C ou rts  fu n c tio n  to  look  
fu r th e r  in to  th e  m e rits  ) —  Wade p. 3 4 8 . in th is  c o n n e c tio n  it is 
use fu l to  reca ll w h a t Lord H a ilsham  obse rved  in th e  case o f In Re 
W. (An Infant)13:

"T w o reasonab le  (persons) can p e rfe c tly  reasonab ly  com e  
to  o p p o s ite  c o n c lu s io n s  on th e  sam e set o f fa c ts  w ith o u t
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fo r fe it in g  th e ir  t it le  to  be regarded  as re a s o n a b le .................
N ot every reasonab le  exerc ise  o f ju d g m e n t is r ig h t, and n o t 
every m is taken  exerc ise  o f ju d g m e n t is un reason ab le . There  
is a band o f d e c is io n s  w ith  w h ic h  no C o u rt s h o u ld  seek to  
rep lace  th e  in d iv id u a ls  ju d g m e n t w ith  (its) ow n ."

These o b se rva tio n s  w ere  c ite d  w ith  app rova l by Lord  S a lm on  
in the  Tameside case (supra) w he re  ve ry  im p o rta n t s ta tem en ts  in 
regard to  th e  lega l s tanda rd  o f reasonab leness w e re  m ade bo th  
by the  C o u rt o f A ppea l and by th e  H ouse o f Lords. In th e  C o u rt o f 
A ppea l Lord D enn ing  expressed as fo llo w s  at page 6 5 1 :

"M u c h  d epen ds  on  the  m a tte r a b o u t w h ic h  the  S ec re ta ry  o f 
S ta te  has to  be sa tis fied . If he is to  be sa tis fied  on  a m a tte r 
o f o p in io n , th a t is one th in g . But if  he has to  be sa tis fied  th a t 
som e one  has been g u ilty  o f som e d isc re d ita b le  o r 
u n w o rth y  o r  un reasonab le  co n d u c t, tha t is ano the r";

and at page 6 5 2 :

"N o  one  can  p ro p e rly  be labe lled  as be ing  un reason ab le  
un less he is no t o n ly  w ro n g  b u t un reason ab ly  w ro n g , so 
w ro n g  th a t no reasonab le  person co u ld  se ns ib ly  take th a t 
v iew ."

In th e  H ouse o f Lords. Lord S a lm on  at page 686-7. as a lready 
stated a d o p te d  w h a t Lord H a ilsham  L.C. s ta ted  in th e  case o f In 
re W (An Infant) (Supra); and Lord D ip lo c k  at page 681
observed:

"The  ve ry  c o n c e p t o f a d m in is tra tive  d is c re tio n  invo lves a 
r ig h t to  ch o o se  be tw een  m ore  than  one poss ib le  co u rse  o f 
a c tio n  upon  w h ic h  the re  is ro o m  fo r  reasonab le  peop le  to  
ho ld  d iffe r in g  o p in io n s  as to  w h ic h  is to  be p re fe rred ."

In th e  a p p lic a tio n  o f the legal s tanda rd  o f reasonab leness in 
respect o f acts d o n e  by p u b lic  a u th o ritie s  in th e  exerc ise  o f 
pow ers  w h ic h  have been vested  in th e m  in su b je c tive  te rm s  an 
im p o rta n t m a tte r th a t has to  be co n s ide red  is the  na tu re  o f the  
su b je c t m a tte r and th e  c ircu m s ta n ce s  in w h ic h  such  d is c re tio n
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has to  be exerc ised. In d iscu ss in g  th is  aspect o f th is  sub jec t. 
Smith (supra) at page 3 4 9  states: " th e  c r ite r io n  o f
reasonab leness is no t sub jective , bu t o b jec tive  in th e  sense th a t it 
is su b je c t to  fo rm u la tio n  and a p p lica tio n  by a c o u rt o f law. Tha t is 
to  say th a t the  co u rts  w ill read ily  in te rfe re  w ith  the  exerc ise o f 
d is c re tio n  if, fro m  th e  na tu re  o f the  su b je c t m a tte r o r the  
s u rro u n d in g  c ircu m s ta n ce s  (eg. the  necess ity  fo r  tak ing  sw ift 
ac tion  fo r  th e  p reserva tion  o f p u b lic  o rder), it w o u ld  be d if f ic u lt  
fo r  anyone  b u t th e  re p o s ito ry  o f th e  p o w e r to  fo rm  an o p in io n  as 
to  the  o ccas ion  fo r  its exercise, o r if it w o u ld  be u n fa ir to  pena lise  
th e  a u th o r ity  fo r  a p o ss ib le  e rro r o f ju d g m e n t in a d o u b tfu l case. 
In such a s itua tion :

If the re  are reasonab le  g ro u n d s , th e  ju d g e  has no fu r th e r 
d u ty  o f d e c id in g  w h e th e r he w o u ld  have fo rm e d  th e  sam e 
be lie f any m ore  than , if the re  is reasonab le  ev idence to  go  
to  a ju ry , th e  ju d g e  is co n ce rn e d  w ith  w h e th e r he w o u ld  
have com e to  th e  sam e v e rd ic t'-  per Lord A tk in  in 
Liversidge's case (supra)".

It is c lea r fro m  w h a t has been set o u t e a rlie r th a t all d isc re tio n , 
even w he re  the re  is a sub je c tive  e le m e n t in it, m u s t be exerc ised  
reasonab ly, and in good  fa ith  and upon  p ro p e r g rounds. Yet, 
the re  are s itu a tio n s , in w h ic h  such  w o rd s  are used, w he re  it is 
c lea r bo th  fro m  the  sub jective  language  and the  co n tex t th a t the  
d isc re tio n  g ran ted  is e xcep tion a lly  w ide . Such ins tances are m ost 
co m m o n  in pow ers  g ran ted  to  m eet e m e rg e n cy  s itu a tio n s . In 
tim es o f grave em ergency it is u n like ly  th a t the  th e o re tica l ju d ic ia l 
c o n tro l w ill be ab le  to  com e to  p lay  as th e  in g re d ie n t o f p o lic y  is 
so la rge by co m p a riso n  w ith  th e  in g re d ie n t o f asce rta inab le  and 
re levant fa c t -Wade - (supra) pages 375-6. In regard  to  the  
exerc ise  o f a d is c re tio n  in an em e rg e n cy  s itu a tio n , Lord D enn ing  
M. R. expressed h im se lf in Secretary of State vs. ASLEF (No. 2) 
(supra) at p. 9 6 7  as fo llow s:

“ ............bu t w hen  he honestly  takes a v ie w  o f the  fac ts  o r  th e
law  w h ic h  w o u ld  reasonab ly  be en te rta in e d  then  h is 
dec is ion  is n o t to  be set as ide s im p ly  because th e re a fte r 
som eone  th in k s  th a t his v ie w  is w ro n g . A fte r all th is  is an 
em ergency  p rocedu re . It has to  be set in m o tio n  qu ick ly .
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w h e n  th e re  is n o  t im e  fo r  m in u te  a n a lys is  o f fa c ts  o r  o f 
law . The w h o le  p ro ce ss  w o u ld  be m ade o f no  e ffe c t if th e  
M in is te r 's  d e c is io n  w as  a fte rw a rd s  to  be c o in e d  o ve r w o rd  
by w o rd , le tte r  by le tte r  to  see if  he has in  any  w a y  
m is d ire c te d  h im s e lf. T h a t c a n n o t be r ig h t. Take th is  ve ry
case. He m ade a m is ta ke  i n ........................... ; b u t th a t, in  m y
o p in io n , w a s  n o t s u ff ic ie n t to  in v a lid a te  th e  a p p lic a t io n  o r 
th e  basis on  w h ic h  he a c ts ."

H av ing  c o n s id e re d  th e  lega l p r in c ip le s  a p p lic a b le  to  a 
s itu a tio n , w h ic h  a rises  u p o n  an a p p lic a t io n  su ch  as th e  on e  
th a t has been m ade by th e  P e tit io n e r in these  p ro c e e d in g s , 
w h e re  th e re  is an in te rp la y  o f  th e  tra d it io n a l ro le s  o f th e  
J u d ic ia ry  - as u p h o ld e rs  o f law  and o rd e r and as p ro te c to rs  o f 
th e  in d iv id u a l a g a in s t in ro a d s  m ade by th e  E xecu tive  in to  h is 
p e rso n a l l ib e r ty  and  p ro p e r ty  - I s h a ll n o w  tu rn  to  c o n s id e r  th e  
fa c tu a l bases re le v a n t to  th is  a p p lic a tio n .

In c o n s id e r in g  th e  fa c ts  it has a lso  to  be b o rn e  in  m in d  th a t 
th e  R e sp o n d e n ts  are  e n tit le d  to  ca ll in a id  th e  m ax im  omnia 
praesumuntur rite esse acta and th a t w h e re  an O rd e r re g u la r  
on  th e  fa ce  o f it - s u c h  as P2 (o r P 1 ) - is p ro d u c e d  th e  b u rd e n  
is on th e  p e t it io n e r  to  re b u t th e  p re s u m p tio n . H ow  m u ch  
e v id e n c e  w il l  be re q u ire d  d e p e n d s  on  th e  fa c ts  and 
c irc u m s ta n c e s  o f each  case . W h e re  th e  g ro u n d s  o f a tta c k  are 
bad fa ith  o r  u n re a s o n a b le n e ss  o r w h e re  th e  p a r t ic u la r  a c t is 
based u p o n  th e  o p in io n  o f th e  pe rso n  so m ak ing  th e  o rd e r, th e  
p e t it io n e r 's  ta sk  w o u ld  be he a v ie r - Wade p. 293 ; 

Hirdaraman'i's case (supra)-, IPC v, Rossminster (supra) per 
Lord Diplock at p. 95.

I have  a t an e a rly  s ta g e  o f th is  ju d g m e n t set o u t a t le n g th  
th e  fa c tu a l p o s it io n  p u t fo rw a rd  by th e  P e tit io n e r . T he  
g ra v a m e n  o f th e  P e tit io n e r 's  c o m p la in t  is th a t th e  c lo s u re  o f 
th e  P e tit io n e r 's  p r in t in g -p re s s  w a s  n o t o n ly  an a c t o f 
v e n g e a n c e  on  th e  p a r t o f  th e  E x e c u tiv e  b e ca u se  o f th e  b it te r  
p o lit ic a l d if fe re n c e s  th e  C h a irm a n  o f th e  P e tit io n e r 's  B o a rd  o f 
D ire c to rs , D r. F e rn a n d o , had had w ith  th e  G o v e rn m e n t and  
th e  s tro n g  c r it ic is m  o f th e  P re s id e n t and  h is  G o v e rn m e n t by 
D r. F e rn a n d o , b u t is a lso  an a tte m p t to  m uzz le  th e  P e tit io n e r  
a n d  D r .  F e r n a n d o  b y  p r e v e n t i n g  t h e  P e t i t i o n e r ' s
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p rin tin g -p re s s  fro m  be ing  used to  tu rn  o u t p ro paga nda  m a te ria l 
to  op p o se  th e  G ove rnm en t d u rin g  th e  re fe re n d u m -ca m p a ig n ; 
and th a t th e  P e titione r has been s in g le d  o u t fo r  th is  harsh 
tre a tm e n t because o f the  p o lit ic a l o p in io n  he ld  by Dr. Fernando. 
It has, h o w e v e r , to  be n o te d  th a t:  a lth o u g h  th e  S ta te  o f 
E m ergency w as dec la red  on  the  even ing  o f the  2 0 th  O c to b e r and 
th e  E m ergency R egu la tions  w e re  p ro m u lg a te d  on the  sam e day. 
th e  O rde r a g a in s t th e  P e titio n e r w as m ade o n ly  a fte r th e  lapse o f 
a b o u t a fo r tn ig h t on  3 .1 1 .8 2 , on  w h ic h  said da te  th e  re p o rt XI 
w as su b m itte d  to  th e  1 st R espondent: p r io r to  3.1 1 .82  o ffice rs  o f 
th e  C rim ina l Inves tiga tio n  D e p a rtm e n t had, on 3 1 .1 0 .8 2 . 
searched  th e  p rem ises in w h ic h  th e  P e titione r's  p rin tin g -p re ss  
w as ins ta lled  and had, d u r in g  th e  co u rse  o f such  search, taken 
cha rge  o f fro m  N aom al Fernando , w h o  is th e  G enera l-M ana ge r 
o f th e  P e tit io n e r-c o m p a n y  and w h o  is a lso  th e  son o f Dr. 
Fernando , a co p y  o f th e  s p u rio u s  rice  ra tio n -b o o k  w h ic h  is said 
to  have been d is tr ib u te d  by th e  o p p o s itio n  parties  d u rin g  the  
p re s id e n tia l e le c tio n : on  1 .1 1 .8 2  Dr. Fernando  h im se lf had a lso  
been qu e s tio n e d  by these o ffice rs . If, as is m a in ta ined  by the  
P etitioner, th e  1st R esponden t w as p ro m p te d  by such im p ro p e r 
m o tives  as are a lleged  in the  p e titio n , a pe riod  o f even tw o  w eeks 
w o u ld  be a co m p a ra tive ly  long  pe riod  fo r  such  a person as the  
1st R espondent, w h o  had the  necessary  p o w e r to  act. to  ho ld  
h im se lf back.

The tw o -fo ld  o p in io n  expressed by th e  1 st R esponden t in P2 
(and in P1) is:

(i) th a t the  P e titione r's  p r in tin g -p re s s  is like ly  to  be used fo r  
the  p ro d u c tio n  o f d o cum en ts , and

(ii) th a t th e  co n te n ts  o f such  d o cu m e n ts  w o u ld  be ca lcu la te d  
to 

la) p re jud ice :

(i) th e  in te res t o f na tiona l security ,

(ii) -the p rese rva tion  o f p u b lic  o rder,



sc Janatha Finance and Investments Ltd v. Liyanage 
and Others (Ftanasinghe. J.)

133

(ii) th e  m a in te n a n ce  o f supp lies , and serv ices 
essentia l to  th e  life  o f the  co m m u n ity ; and

(b) in c ite  o r e n co u ra g e  persons to  m utiny, r io t o r c iv il 
co m m o tio n .

The 1st R esponden t has. in h is a ffid a v it da ted  2 7 .1 2 .8 2  file d  
be fo re  th e  co m m e n ce m e n t o f th e  hearing  o f th is  a p p lic a tio n  
before  th is  C ourt, sta ted tha t;

(a) he had c re d ib le  in fo rm a tio n  th a t pam ph le ts  and o th e r 
m ate ria l p rin te d  at the  JFI P rin te rs p r io r  to  and a fte r the  
P res iden tia l e le c tio n  1 9 8 2  w as ca lcu la te d  to  cause rac ia l 
d is h a rm o n y  be tw een th e  S inha la  and Tam il co m m u n itie s  
and a lso to  in c ite  th e  m asses to  reso rt to  v io lence  aga ins t 
the  state;

(b) he a lso had c re d ib le  in fo rm a tio n , w h ic h  he v e r ily  
be lieved, th a t the  P e titione r's  press w as co n ce rn e d  in 
p r in tin g  rice  ra tion  books  id e n tica l o r s im ila r in fo rm  to  
books th a t w e re  la w fu lly  issued by th e  Food 
C om m iss ione r, w h ic h  w e re  in his v ie w  like ly  to  cause 
p u b lic  d iso rde r; and th a t he w as a lso o f the  v iew  th a t the  
sa id  press w o u ld  c o n tin u e  to  b rin g  o u t p u b lic a tio n s  o f a 
s im ila r na ture  w h ic h  w o u ld  je o p a rd ise  the  m a in tenan ce  
o f go o d  o rd e r and se cu rity  in the  coun try ;

(c) th e  O rders  in q u e s tio n , P1 and P2, w e re  m ade by h im  on 
a co n s id e ra tio n  o f m a te ria l and in fo rm a tio n  m ade 
ava ilab le  to  h im  "b y  the  Po lice  and o th e r o ffic ia l sou rces ."

On 2 4 .1 .8 3 , at the  ve ry  c o m m e n ce m e n t o f th e  hea ring  be fo re  
th is  C ourt, learned D epu ty  S o lic ito r-G ene ra l tende red  to  C ourt, 
on  be h a lf o f the  R esponden t an a ffid a v it, da ted  1 7 .1 .8 3 , fro m  
P.B.G. A luv iha re  the  A c tin g  D ire c to r C rim ina l Inves tiga tion  
D e pa rtm en t. A lth o u g h  the  R esponden ts  had no  r ig h t to  have th is  
a ffid a v it accep ted  by th is  C o u rt as th e  tim e  lim it p re sc rib e d  by 
the  Rules o f th is  C o u rt fo r  the  fil in g  o f a ffidav its  on beha lf o f the  
R esponden ts  had exp ired , yet. it w a s  accep ted  by th is  C o u rt
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because M r. Jayaw ickrem e, appea rin g  fo r  the  Petitioners, 
express ly  in fo rm e d  C o u rt th a t he has no o b je c tio n  to  it be ing  
accep ted  by th is  C ourt.

Therea fte r, on th e  fo llo w in g  day. 2 5 .1 .8 3 . w h ils t M r. 
Jayaw ickrem e w as m aking  his su b m iss ions  to  th is  C ou rt in 
regard to  the  a fo resa id  a ffid a v it o f the  1st R espondent, dated
2 7 .1 2 .8 2 , in answ er to  a que ry  addressed by th is  C o u rt to  
learned D epu ty  S o lic ito r-G enera l as to  w h a t the  "m a te ria l and 
in fo rm a tio n  m ade ava ilab le  to  me by th e  Po lice  and o th e r o ffic ia l 
so u rce s " re fe rred  to  in pa rag rap h  14  o f th e  1st R esponden t's  
said a ffidav it, w ere, he tende red  to  C o u rt the  d o c u m e n t w h ic h  
w as th e n  d ire c te d  by th is  C o u rt to  be m arked XI. No o b je c tio n  
w as taken by M r. Jayaw ickrem e to  th e  accep tance  o f the  said 
d o cu m e n t. In fa c t la te r on the  sam e day M r. Jayaw ickrem e d id . in 
th e  course  o f his subm iss ions , state, w ith  re fe rence  to  the  said 
d o c u m e n t "X ", th a t he c a n n o t d is p u te  it and th a t it m ay have 
been received. W hen  the  d o c u m e n t w as tende red  and so m arked 
"X". th is  C o u rt ind ica te d  to  the  learned D epu ty  S o lic ito r-G ene ra l 
th a t an a ffid a v it id e n tify in g  the  said d o c u m e n t "X " and g iv in g  
de ta ils  o f the  a fo resa id  "o ffic ia l so u rce s " w o u ld  have to  be file d . 
W hen  the rea fte r, the  hearing  w as resum ed on 2 7 .1 .8 3 , learned 
D epu ty  S o lic ito r-G ene ra l te nde red  to  C ou rt an a ffid a v it dated 
2 6 .1 .8 3 . fro m  the  1 st R espondent. T he reupo n  M r. Jayaw ickrem e 
desired  to  have tim e  to  co n s id e r th is  a ffidav it, s ta ting  th a t he 
m ig h t have to  o b je c t to  its re ce p tio n  as it has been file d  a fte r th e  
lapse o f the  one-w eek period  and a fte r he has con c lu d e d  his 
subm iss ions , and th a t it seem s to  change  the  co m p le x io n  o f the  
case, and he had to  co n s id e r w h e th e r to  a pp ly  to  c ross-exam ine  
the  1st R espondent. Thereafte r, w hen  fu rth e r hearing  w as 
resum ed on 3 1 .1 .8 3 , M r, Jayaw ickrem e ob jec ted  to  the  said 
fu r th e r a ffidav it o f the  1st R espondent, da ted  2 6 .1 .8 3 , be ing  
accep ted  on the  g rounds : tha t, as it has been file d  a fte r the  7 day 
pe riod  set o u t in Rule 6 5  (4) (ii) o f th e  S up rem e  C o u rt Rules o f 
1 9 7 8 , th is  C o u rt has no po w e r to  a cce p t it: th a t accep tan ce  o f it 
w o u ld  cause p re ju d ice  to  th e  P e titio n e r as it has been te n d e re d  
a fte r he. M r. Jayaw ickrem e. had d ra w n  th e  a tte n tio n  o f C o u rt to  
ce rta in  s ig n ific a n t om iss ions  in the  f irs t a ffid a v it and he had 
con c lu d e d  his subm iss ions , and th a t new  m ateria l w as n o w  
be ing  tende red : th a t the  C o u rt w o u ld  by a cce p tin g  it reverse its
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ro le  to  hear and d e te rm ine  th is  m atter, and descend to  the  arena. 
A fte r a c o n s id e ra tio n  o f the  said o b je c tio n s  th is  C o u rt de c id e d  at 
th a t stage to  a d m it the  said a ffidav it, and in fo rm ed  M r. 
Ja yaw ick rem e  th a t he w o u ld  be g iven, if  he so des ired , the  
o p p o rtu n ity  o f f ilin g  any fu rth e r co u n te r a ffidav its . T he reupon  M r. 
Jayaw ick rem e  im m e d ia te ly  tende red  to  C o u rt th ree  a ffidav its , all 
da ted  3 1 .1 .8 3 , fro m : the  P e titione r h im se lf, the  P e titione r's  son. 
N aom al Fernando, w h o  is a lso the  G enera l-M anager o f the  
P e titione r-C om p any , and fro m  a person nam ed R.M. Jayan tha  an 
em p loyee  o f the  P e titioner-C om pany. A n o th e r a ffid a v it fro m  the  
A c c o u n ta n t/S e c re ta ry  o f th e  P e titione r-C om pany, in regard  to  
th e  c o m p u ta tio n  o f the  dam ages c la im ed  by the  p e titio n e r, was 
a lso te nde red  a long  w ith  the  th ree  a ffidav its  re fe rred  to  earlie r.

On co n s id e ra tio n  o f the  o b je c tio n s  re fe rred  to  above, th is  
C o u rt was o f o p in io n  th a t they  w ere  n o t en title d  to  preva il. The 
tim e  lim its  set o u t in th e  S uprem e C o u rt Rules 1 9 7 8  are those  
th a t have been la id  d ow n  fo r  co m p lia n c e  by th e  respective  
pa rties  in rega rd  to  th e  m a te ria l th a t th e y  des ire  th e  C o u rt to  
c o n s id e r in s u p p o rt o f th e ir  respective  p o s itions , at th e  hearing. 
These p ro ce d u ra l ru les are s tr ic tly  fo r  the  observance  o f those 
w h o  are parties  to  the  p roceed ings . They do  no t d e tra c t in any 
w ay fro m  th e  in h e re n t pow er o f the C o u rt to  p robe  fu r th e r any 
m atte r, w h ic h , the  C o u rt cons ide rs , sh o u ld , in th e  in te res ts  o f 
ju s tice , be c la rifie d . The C o u rt is no t bound  to  accep t genera lised  
s ta tem en ts  m ade by the  parties, and is and sh ou ld  be. e n title d  to  
d ire c t the  parties  to  file  fu ll p a rticu la rs . S uch  a s tep w o u ld  no t 
a m oun t to  g iv in g  a pa rty  an o p p o rtu n ity  to  te n d e r "n e w  m ateria l". 
W h a t w as do n e  on  th is  o cca s io n  w as to  re fe r to  a gene ra lised  
s ta tem en t in the  1st R espondent's  a ffid a v it and to  ask fo r  fu r th e r 
p a rticu la rs , and q u e ry  w h a t the  "so u rce s " so re fe rred  to  w ere . 
A ny  rep ly  g iven  in e lu c id a tio n  o f such  a q u e ry  had u n d o u b te d ly  
to  be in th e  fo rm  o f an a ffidav it. The e v id e n tia ry  va lue  to  be 
a ttached  to  the averm ents  in such  a fu r th e r a ffid a v it is an o th e r 
m atte r, w h ic h  is e n tire ly  fo r  the  C o u rt to  de te rm ine . If such  an 
a ffid a v it seem s to  the  C o u rt to  rende r it  necessary  fo r  the  
o p p o s in g  pa rty  to  be g iven an o p p o rtu n ity  to  file  a c o u n te r
a ffidav it. the  C o u rt sh o u ld  - and C ourts  do  in fa c t - g ra n t such  an 
o p p o rtu n ity . In fac t, in a p p lica tio n s  m ade to  th is  C ou rt invok ing
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th e  ju r is d ic t io n  o f th is  C ou rt, as is n o w  be ing  exerc ised  in these  
p ro ce e d in g s , th is  C o u rt has on  severa l e a rlie r o cca s io n s  ra ised 
s im ila r queries, and rece ived in ev idence  fu r th e r e xp lana to ry  
a ffid a v its . Even in  th is  case, a fte r th is  C o u rt d e c id e d  to  a d m it the  
sa id a ffidav it, th is  C o u rt d id  g ra n t th e  P e titione r an o p p o r tu n ity  to  
f i le .a  fu r th e r c o u n te r a ffid a v it, and th e  P e titio n e r d id  file  th ree  
such  c o u n te r-a ffid a v its . In fa c t the  P e titio n e r seem ed to  have 
a n tic ip a te d  such  a s itu a tio n , and w as in fa c t ready to  m ake fu ll 
use o f it im m ed ia te ly . The p ro ce d u re  ado p te d  by th is  C o u rt does 
no t, in any w ay, d e ro g a te  fro m  th e  d u ty  o f th is  C o u rt to  "h e a r and 
d e te rm in e ". N or does it  c o n s titu te  a d e sce n t by th is  C o u rt in to  
th e  arena and hav ing  its v is io n  c lo u d e d  in any m anner. T here  is 
no m e rit in the  o b je c tio n .

P.B.G. A luv iha re , in  h is -a ffid a v it re fe rred  to  above, states tha t: 
he a ffirm s  to  the  c o n te n ts  o f th e  said a ffid a v it in h is c a p a c ity  as 
a c tin g  D ire c to r C rim in a l In ve s tig a tio n  D e p a rtm e n t as th e  D ire c o r 
h im se lf is p re se n tly  o u t o f th e  Is land: th a t in q u ir ie s  w e re  
co n d u c te d  u n d e r th e  su p e rv is io n  o f the  D ire c to r by the  o ffic e rs  
o f th e  D e p a rtm e n t u p o n  c o n fid e n tia l in fo rm a tio n  w h ic h  w as 
rece ived th a t th e  P e titio n e r's  p r in tin g -p re s s  w as p r in tin g  
pam ph le ts , pos te rs  and o th e r m a te ria l w h ic h  w as c a lc u la te d  to  
cause rac ia l d is h a rm o n y  and a ffe c t the  in te rn a l se cu rity  o f the  
S tate: th a t he a lso  rece ived  s im ila r in fo rm a tio n  w h ic h  in d ica te d  
th a t th e  P e titione r's  p r in t in g -p re s s  had been invo lved  in p r in tin g  
sp u rio u s  rice  ra tio n  books: th a t the  de ta ils  o f th e  na tu re  o f the  
in fo rm a tio n  so rece ived  and o f c o n fid e n tia l in q u ire s  m ade in to  
such  in fo rm a tio n  w e re  c o m m u n ic a te d  to  th e  1st R espond en t by 
th e  D ire c to r be fo re  th e  f irs t  O rd e r (P1 o f 3.1 1 .82 ) w as m ade by 
th e  1 st R espondent.

In th e  a fo resa id  fu r th e r  a ffid a v it, da ted  2 6 .1 .8 3 , o f th e  1st 
R espondent, the  1st R esponden t g ives p a rticu la rs  o f th e  "o ffic ia l 
so u rce s " re fe rred  to  in  his e a rlie r a ffidav it. They are: th e  m em bers  
o f the  N ationa l S e cu rity  C o u n c il, and " tw o  h ig h ly  p laced o ffic ia ls  
o f th e  M in is try  o f D e fence ", w hose  id e n tity , he states, he is 
p repared  to  d isc lo se  to  th is  C ou rt. He a lso  re fers to  th e  "a d v ice " 
g iven  to  h im  by them . He a lso  gives p a rticu la rs  o f th e  in fo rm a tio n  
g iven to  h im  by the  Police: th e  c o m m u n ic a tio n  addressed  to  a 
D e p u t y  I n s p e c t  o r - G e n e r a I o f  P o l i c e  b y  t h e
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D ire c to r, C rim in a l In ve s tig a tio n  D epartm en t, and w h ic h  is the  
d o c u m e n t the  1st R esponden t has s ince  handed ove r to  the  
A tto rney-G en e ra l's  d e p a rtm e n t and is n o w  be fo re  th is  C o u rt 
m arked XI: the  ta k in g  in to  c u s to d y  o f sp u rio u s  rice  ra tio n  books 
fro m  the  prem ises o f th e  P e titione r's  p rin tin g -p re ss .

A lth o u g h  th e  fa c t th a t th e  Po lice  had a c tu a lly  taken  c h a rg e  o f 
one such sp u rio u s  rice  ra tion  book fro m  the  p r in tin g -p re s s  
prem ises was n o t express ly  averred in th e  f irs t a ffidav it, th e  1st 
R espondent d id  c le a rly  state th a t he ve rily  believes, upon  c re d ib le  
in fo rm a tio n  rece ived by h im  th a t the  P e titioner's  p r in tin g -p re s s  
"w as co n ce rn e d  in " th e  p r in tin g  o f such sp u rio u s  rice  ra tion  
books. The P e titioner, has, th ro u g h  the  c o u n te r-a ffid a v its  f ile d  by 
its G enera l-M ana ge r and an em ployee, accep ted  the  fa c t th a t th e  
Police d id , d u r in g  th e  search  ca rrie d  o u t on 3 1 .1 0 .8 2 ,  take 
cha rge  o f such  a sp u rio u s  rice  ra tio n -b o o k . These a ffid a v its  g ive  
th e  P e titione r's  ve rs io n  o f h o w  th e  Po lice  d id  com e  to  so take  
cha rg e  o f th e  d o c u m e n t. W h a te ve r th e  c o rre c t ve rs io n  be —  
w h e th e r it w as tra ce d  by th e  Po lice  o ffice rs  them se lves  o r 
w h e th e r it w as show n  to  th e  Po lice  by N aom al Fernando  
h im se lf— , th e  fa c t is th a t th e  d o c u m e n t had in fa c t been taken  
cha rge  o f by th e  P o lice  fro m  th e  p rem ises in q u e s tio n  d u r in g  the  
co u rse  o f a search  o f th e  sa id p rem ises. It is a c irc u m s ta n c e  th a t 
th e  1st R esponden t w as en title d  to  take in to  co n s id e ra tio n .

XI is da ted  3 .1 1 .8 2 , and is a d o c u m e n t addressed by a ve ry  
se n io r and re sp o n s ib le  o ffic e r o f the  Police fo rce , nam e ly  the  
D ire c to r C rim in a l Inves tiga tion , to  h is supe rio r, th e  D epu ty  
In sp e c to r G eneral. C.I.D. T h is  d o c u m e n t has been p laced  be fo re  
th e  1st R esponden t on  3 .1 1 .8 2  itse lf, and has been taken  in to  
c o n s id e ra tio n  by th e  1st R espond en t be fo re  he m ade th e  O rde r 
P1 on the  sam e day. True, it is th a t th e  fo u r  in s titu t io n s  nam ed in 
XI have n o t been express ly  co nnec te d , on the  face  o f XI itse lf, 
w ith  th e  a c tiv itie s  set o u t in  pa rag rap h  (1) o f XI. Yet. on  a read ing  
o f the  e n tire ty  o f th e  d o cu m e n t, it is c lea r th a t w h a t is be ing  
s o u g h t to  be conveyed is th a t th e  fo u r  p rin tin g -p re sse s  so nam ed 
in the  d o c u m e n t are re sp o n s ib le  fo r  th e  p r in tin g  o f th e  lite ra tu re  
se t o u t in th e  f irs t  pa rag raph . It tra n sp ire d , at th e  hea ring  be fo re



138 Sri Lanka Law Reports [1983] 2 Sri L. R.

th is  C o u rt; th a t o rd e rs  s im ila r  to  th o s e  m ade  a g a in s t J.F. and  I 
p r in te rs  (the  P e tit io n e r C o m p a n y) have a ls o  been m ade a g a in s t 
th e  o th e r th re e  p r in t in g -p re s s e s , nam ed  in XI, as w e ll. It is n o t 
as if  th e  P e tit io n e r a lo n e , o u t o f th e  fo u r  nam ed  in XI, had been 
s in g le d  o u t.

It w as s u b m itte d  on  b e h a lf o f th e  P e tit io n e r th a t th e  1st 
R e sp o n d e n t s h o u ld  have c o n ta c te d  th e  A rc h iv e s  and th e  
R e g is tra r o f P u b lic a tio n s ; fo r , he w o u ld  th e n  have been a b le  to  
pe ru se  th e  d o c u m e n ts  th a t are sa id  to  have been so p r in te d  by 
th e  P e titio n e r. P rin te rs  have no  d o u b t, u n d e r th e  law . to  
fo rw a rd  su ch  c o p ie s  to  th e  in s t itu t io n s  re fe rre d  to . It w o u ld , 
h o w e ve r, n o t be u n re a s o n a b le  to  th in k  th a t a p e rson , w h o  
p r in ts  d o c u m e n ts  s u c h  as are sa id  to  have been so  p r in te d  by 
th e  P e titio n e r, w o u ld  n o t fo rw a rd , as re q u ire d  by law , co p ie s  o f 
su ch  d o c u m e n ts . T he  fa ilu re  to  c o n ta c t th e s e  o ff ic ia ls  c a n n o t, 
and  m u s t no t. th e re fo re , be c o u n te d  a g a in s t th e  1st 
R espond en t.

A  c o n s id e ra tio n  o f th e  fo re g o in g  s h o w s  th a t th e  1st 
R e sp o n d e n t had b e fo re  h im : th e  c o m m u n ic a t io n s  m ade to  h im  
by th e  "o f f ic ia l s o u rc e s ", nam e ly , th e  m e m b e rs  o f th e  N a tio n a l 
S e c u r ity  C o u n c il,  and  o ff ic ia ls  o f  th e  M in is try  o f D e fe n ce : and 
th e  in fo rm a tio n  s u p p lie d  by th e  P o lice  in  th e  fo rm  o f. a t least, 
th e  d o c u m e n t XI, and a lso  in  re g a rd  to  th e  s p u r io u s  r ice  
ra t io n -b o o k  taken  c h a rg e  o f by th e  P o lice  d u r in g  th e ir  sea rch  
o f th e  P e tit io n e r ’s p rem ises  on  3 1 .1 0 .8 2 .

The q u e s tio n  th a t a rises  is w h e th e r  th e  m a te ria l so  a va ila b le  
to  the  1 st Respondent cou ld  be said to  have been su fficen t to  ju s tify  
th e  1st R e sp o n d e n t's  a c tio n  in m a k ing  th e  O rd e r P2? W a s  it 
re a s o n a b le  fo r  th e  1 s t R e sp o n d e n t to  have d e c id e d  to  do  w h a t 
he d id  up o n  su ch  m a te ria l?  It has to  be re m e m b e re d  th a t th e  
m a te ria l p la ce d  b e fo re  th e  1st R e sp o n d e n t w as so p la ce d  
b e fo re  h im  by s e n io r re s p o n s ib le  o ff ic e rs . O ffic e rs  w h o s e  
sense o f re s p o n s ib il ity  and bona fides th e  1s t R e sp o n d e n t 
w o u ld  have had no  reason  to  d o u b t. The 1st R e sp o n d e n t 
w o u ld  n o t h im s e lf  have p e rs o n a lly  u n d e rta k e n  an 
in v e s t ig a t io n . T im e  w as  a d e c is iv e  fa c to r .  If m e a n in g fu l a c t io n  
w as  to  be ta k e n , it had  to  be sp e e d y  e n o u g h  to  p re v e n t th e  
m is c h ie f a p p re h e n d e d . A g a in s t th is  b a c k g ro u n d  is it  p o s s ib le  
to  s a y  t h a t  t h e  1 s t  R e s p o n d e n t  w a s  w r o n g  i n d o i n g
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w h a t he d id  on th e  3 rd  and th e  2 0 th  N ovem ber 1 9 8 2 ?  It m ay be 
th a t a n o th e r m ig h t have w a ite d  fo r  m ore  m ate ria l be fore  
p ro c e e d in g  to  act. The q u e s tio n , how ever, is w h e th e r the  
d e c is io n  o f the  1 st R espondent to  ac t in the  w ay he d id  w as such 
th a t no  reasonab le  person w o u ld  have done  w h a t he did? W as 
h is d e c is io n  to  ac t so ve ry  un reasonab le?  W as his exerc ise  o f his 
ju d g m e n t so hope less ly  inde fens ib le?  Has the  exerc ise  o f the  
d is c re tio n  vested in h im  been w h o lly  un reasonab le  and 
cap ric ious?  I th in k  not. M ay be a n o th e r w o u ld  have n o t done 
w h a t th e  1st R espondent d id ; bu t th e  1st R esponden t c a n n o t be 
said to  have done w h a t no  reasonab le  person  w o u ld  have ever 
do n e  in  such  c icum stances . The g o o d  fa ith , o f th e  1st 
R esponden t, th o u g h  a ttacked on th e  g ro u n d s  o f p o litic a l 
vengeance , im p ro p e r m otives, fa ilu re  to  exerc ise  h is d isc re tio n , 
a c tin g  on  th e  d ic ta tio n  o f th e  P resident, and p a rtia lity  has no t 
been shaken.

In th is  v ie w  o f th e  m atte r, I am  o f o p in io n  th a t the  O rde r P2 
(and a lso  P 1) is va lid . The P e titione r has, in m y o p in io n , fa iled  to  
es tab lish  th a t th e re  has been an in fr in g e m e n t by the  
R esponden ts  o f e ithe r o f the  P e titione r's  Fundam enta l R ights 
recogn ized  in A rtic le  12 (1 ) and (2) o f th e  C o n s titu tion .

For th e  reasons set o u t above, I m ake o rde r d ism iss ing  the  
P e titioner's  ap p lica tio n , b u t w ith o u t costs.

SHARVANANDA. J. -  I agree

VICTOR PERERA. J. -  I agree.

Appeal dismissed.


