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I n d u s t r ia l  D isputes A c t, section 4— D ispute  rega rd ing  te rm in a tio n  by 
c o m p a n y  o f  t h e  s e r v ic e s  o f  i t s  w o r k m e n — R e fe r e n c e  to  a r b i t r a t io n —  
L iq u id a to r  o f  t h e  c o m p a n y  w h ic h  w a s  b e in g  w o u n d  u p  m a d e  a  
r e s p o n d e n t— J u r i s d i c t i o n  o f  a r b i t r a to r  to  m a k e  a w a r d  a g a in s t

• s u c h  liq u id a to r— Can consent c o n fe r  such ju r isd ic tio n .

C o m p a n ie s  O r d in a n c e , s e c t io n s  216 , 2 1 8 , 232 , 239— W in d in g  u p  o f  
c o m p a n y — A p p o i n t m e n t  o f  l iq u id a to r — H is s ta tu s  a n d  p o w e r s —  
V a l i d i t y  o f  o r d e r  a g a in s t  l iq u id a to r  i n  p r o c e e d in g s  u n d e r  
I n d u s t r i a l  D is p u te s  A c t .

W here a d ispute between ce rta in  w o rkm e n  w ho w ere members 
of a T rade U n ion  and a com pany inco rpo ra ted  under th e  Companies 
Ordinance w h ich  said company was in  liq u id a tio n , was re fe rre d  
to a rb itra tio n  unde r section 4 o f the  In d u s tr ia l D isputes A c t and 
the A rb itra to r  a fte r ho ld ing  an in q u iry  made his aw ard  d irec ting  
the company as w e ll as its  l iq u id a to r  to  deposit ce rta in  amounts 
w ith  th e  A ssistant C om m issioner o f Labour.

H e ld  : (1 ) T ha t a l iq u id a to r o f a com pany w h ich  is be ing w ound 
up cannot be persona lly  lia b le  fo r  the  ob liga tions o f the  company 
and no aw ard  under the  In d u s tria l. D isputes A c t cou ld  have been 
made against h im  by  the A rb itra to r .

(2) T ha t the fac t th a t the  com pany and its  liq u id a to r d id  n o t 
p ro test against the assumption o f ju r is d ic tio n  by  the A rb itra to r  
could n o t confer on h im  ju r is d ic tio n  to  proceed against o r mgke an 
aw ard against the liq u id a to r on the  in d u s tr ia l d ispute in  question. 
The aw ard  against the liq u id a to r  lacked  any lega l basis and was 
n u ll and void.

P e r  Sharvananda, J . :
“  A ccord ing  to  section 218, a v o lu n ta ry  w in d in g  up sha ll be 

deemed to  commence a t the  tim e  o f passing o f the reso lu tion  
fo r vo lu n ta ry  w in d in g  up  ; and section 219 prov ides th a t, in  th e  
case o f a vo lu n ta ry  f i n d in g  up, the  com pany shall, fro m  the 
commencement o f the  w in d in g  up, cease to  c a rry  on its  business, 
except so fa r  as m ay be re q u ire d  fo r  the  beneficia l w in d in g  u p  
thereof, p rov ided  th a t the  corporate state and corporate p o w e r s  o f  
th e  C o m p a n y  s h a l l ,  n o t  w i t h s ta n d i n g  a n y th i n g  to  t h e  c o n tr a r y  
in  i t s  a r t ic le s ,  continue u n t i l  i t  is dissolved. There is no change o f 
persona lity . Section 232(2) p rovides th a t in  the  case o f a c re d ito r’s 
vo lu n ta ry  w in d in g  up, a l l  the  pow ers o f the d irec to rs  cease on the  
appo in tm ent o f a liq u id a to r, except so fa r  as the  com m ittee o f 
inspection, o r i f  there  is no such com m ittee, the c red ito rs  sanction 
the continuance thereof. The liq u id a to r assumes a ll the  func tions  
of the  d irectors, b u t in  the  perform ance the re o f he is charged w ith  
certa in  special' s ta tu to ry  duties o f co llec ting  and rea lis ing  the 
Com pany’s assets and d ischarg ing  its  debts and lia b ilit ie s . He is 
g iven w ide  powers fo r  the  purpose o f w in d in g  up the Com pany’s 
affa irs and d is tr ib u tin g  its  assets. The p ro p e rty  o f the company 
does n o t vest in  h im  ; the com pany continues in  existence and he 
adm inisters the  a ffa irs o f the  com pany on beha lf o f the company. 
Before a reso lu tion  to  w in d  up v o lu n ta r ily  is passed, the manage
m ent o f the company is in  the hands o f the  officers, the d irectors ; 
a fte r such a reso lu tion, i t  is in  the  hands o f its  agent, the liq u id a to r 
and the Company, acting b y  its  agent, the  liq u id a to r, carries ou t its  
obligations tow ards its  employees.”

Cases re fe rred  to :

K n o w le s  v .  S c o t t ,  (1 8 9 1 ) 1 C h . 717 ; 64 L . T. 135 ; 60 L .J .  C h . 2 8 4  : 
7 T .L .R . 306.

F r a s e r  v .  T h e  P r o v in c e  o f  B r e s c ia  S t e a m  T r a m w a y s  C o ., (1 8 8 7 )  
56 L .T .  771 ; 3 T .L .R . 587.

I n  r e  T h e  A n g lo - M o r o v ia n  H u n g a r y  J u n c t io n  R a i l w a y  C o m p a n y ,  E x ~  
p a r te  W a t k in ,  (1 8 7 5 ) 1 C h . D . 1 3 0 ;  45 L .  J .  C h . 115 ; 33 L . T. 650.

APPLICATION for a Writ of Certiorari.
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H. W. Jayewardene, Q.C., with M. S. M. Nazeem and Miss
B. Wattes, for the petitioners.

Siva Rajaratnam for the 3rd respondent.
• G. P. S. de Silva, Deputy Solicitor-General, with G. K. K. Wife- 
•wardena, State Counsel, for the 4th respondent.

Cur. ady. yv.lt.
July 20, 1978. Skarya.u.anda, J.

The 2nd petitioner, on this application, is Sheldons Ltd. a 
company incorporated under the provisions of the' Companies 
Ordinance. It has gene into creditors’ voluntary winding up and 
the 1st petitioner is the liquidator appointed by its creditors. 
Prior to its going into liquidation, it was carrying on the business 
of rubber dealers and suppliers of rubber to the Commissioner 
of Commodity Purchase in Ceylon. Since the Commissioner of 
Commodity Purchase decided, by his order dated 31.5.73. that 
he would not buy rubber from t’pe 2nd petitioner any more, 
the company could not carry on the business any longer and it 
was resolved to voluntarily wind up the company. The credi
tors of the company appointed the 1st petitioner A. A. LatifE 
as liquidator of the company and he thereafter functioned as 
liquidator of the company.
\ On certain workmen of the 2nd petitioner, who were members 
of the 3rd respondent-Union, making a compaint to the Commis
sioner of Labour against the termination of their, services 
consequent to the closure of the company’s business, the Minis
ter of Labour, acting under section 4 of the Industrial Disputes 
Act, referred, by reference dated 14.3.74, the following industrial 
dispute to the 1st respondent for settlement by arbitration:

“ In the matter of an industrial dispute between Sri Lanka 
Nidahas Welanda Ka Karmika Ayathana Sewaka Sangamaya
.............  and certain workmen on the one part and Messrs
Sheldons Ltd. (under liquidation), No. 361, Grandpass Road, 
Colombo 14, and Mr. A. A. Latiff (Chartered Accountant),
liquidator of Messrs Sheldons Ltd.................. on the other
part.

Statement of matter in dispute
The matter in dispute between the aforesaid parties is 

whether the demand made by the Sri Lanka Nidahas Welan
da Ka Karmika Ayathana Sewaka Sangamaya (3rd respon
dent) on behalf of the workmen referred to therein for the 
payment of gratuity and/or compensation from Messrs. 
Sheldons Ltd. (under liquidation) consequent to the 
closure of business of Messrs. Sheldons Ltd. is justified, and 
if so, what quantum of gratuity and/or compensation that 
each them should be paid.”



The 1st respondent thereafter issued summons on the parties 
mentioned in the reference and proceeded to inquire into the 
said dispute. By letter dated 4.4.74, the 1st petitioner informed 
the arbitrator that the financial position of Messrs. Sheldons Ltd. 
would not permit the payment of gratuity to the employees as 
he had received claims from the company’s trade creditors, 
which themselves could not be settled in full for want of funds. 
He also furnished to the arbitrator a provisional statement of 
the affairs as at 27.7.73. In that statement ,the 1st petitiohejd 
referred'to the liability in a sum of Rs. 143,585.00, alleged to 
be due to trade creditors, but significantly omitted to clarify 
as to what happened to the stock of rubber purchased on credit 
for the said sum of Rs. 143,585.00.

After inquiry, by his order dated 31.7.74, the 1st respondent 
made his award on the alleged industrial dispute between the 
3rd respondent-Union and the several workers on the one part 
and Messrs. Sheldons Ltd. (under liquidation) and Mr. A. A. 
Latiff (Chartered Accountant), liquidator of Messrs. Sheldons 
Ltd., on the other part, whereby he directed ttie respondents 
to the reference, viz. Messrs. Sheldons Ltd. (under liquidation) 
and Mr. A. A. Latiff (Chartered Accountant), liquidator of 
Messrs. Sheldons Ltd., the petitioners in this Court, to deposit 
with the Assistant Commissioner of Labour the amounts due 
to the workers, totalling Rs. 43,146.00, as indicated in his awsftd, 
within one month of the publication of the award in the Govern
ment Gazette. The award was published in the Government 
Gazette on 23.8.74.

By application dated 11.9.74, the petitioners have moved this 
Court for a writ of certiojari quashing the said award. At the 
hearing before us, Counsel submitted that there was no “ indus
trial dispute ” witljing meaning of section 4 of, the Industrial 
Disputes Act between the 1st petitioner, viz. A. A. Latiff, liqui
dator of Messrs. Sheldons Ltd. and the workmen employed by 
Messrs. Sheldons Ltd. He stressed that the 1st petitioner was not 
the employer of the workmen whose services were terminated 
by the closure of the 2nd petitioner’s business and tftiat Sheldons 
Ltd. was, for all relevant purposes, their employer. The following 
summarises basically his contention : —

‘Industrial dispute’ is defined in the Industrial Disputes 
Act to mean ‘ any dispute or difference between the employer 
and the workman ’. According to this concept, for a dispute 
to acquire the status or character of an industrial dispute, 
the parties thereto should be in the relationship of employer 
and workman. Section 4 of the Act (Chap. 131) vests the 
Minister with jurisdiction to refer for settlement by arbitra
tion only an ‘ industrial dispute ’. So that the Minister of
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Labour, when he makes a reference under section 4, could 
name.as parties to an industrial dispute only the employer 
and the workmen, which includes the Trade Union which . 
represents them. Persons who do not stand in that relation
ship could not be made parties to such reference. Under 
the reference in issue, the Minister could not have validly 
included the 1st petitioner, A. A. Latiff (liquidator), as a 
party to the industrial dispute between- Sheldons Lid. (in 
liquidation) and its workmen. Notwithstanding the' com
pany going into voluntary liquidation, its corporate status 
subsisted until dissolution, and the company remained . the 
employer of the workmen in spite of the 1st petitioner being 
appointed the liquidator. Hence, there never existed an 
industrial dispute between the workmen and liquidator 
which could be the subject of reference under section 4 of 
the Act. The Minister of Labour exeeded his jurisdiction 
in including the 1st petitioner, viz. A. A. Latiff (liquidator 
of Sheldons Ltd.), as a party to the industrial dispute that 
existed between the workmen and Sheldons Ltd. Since 
there was no industrial dispute between the said workmen 
and the 1st petitioner, the reference was pro tanto invalid 
and the 1st respondent lacked jurisdiction to proceed against 
and make an award against the 1st petitioner.

On a proper appreciation of the status and function of the 
liquidator of a company in voluntary liquidation, it will appear 
that Counsel’s submission is - well-founded.

Section 216 of the Companies Ordinance states that a company 
may wind up voluntarily if the company resolves by. special 
resolution that the company be wound up voluntarily (members 
voluntary winding up), or if the company resolves by- extra* 
ordinary resolution to the effect that it cannot, by reason of its. 
liabilities, continue its business and that it is advisable to wind . 
up (creditors’ voluntary winding up).

According to section 218, a voluntary winding up shall be deemed 
to commence at the time of passing of the resolution for voluntary 
winding u p ; and section 219 provides that, in the case of a 
voluntary winding up, the company shall, from the commence
ment of the winding up. cease to carry on its business, except so 
far as may be required for the beneficial winding up thereof, 
provided that the corporate state and corporate powers of the 
company shall, notwithstanding anything to the contrary in its 
Articles, continue until it is dissolved. There is no change of 
personality. Section 232 (2) provides that in the case of a



creditors’ voluntary winding up, .all the powers of the directors 
cease on the appointment of a liquidator, except so far as Uie 
committee of inspection,. or ii there is no such committee, tne 
creditors sanction the continuance thereof. The liquidator 
assumes all the functions of the directors, but in the perlormance 
thereof he is-charged with certain special statutory duties of 
collecting and realising the Company’s assets and discharging us 
debts and liabilities. Jtie is given wide powers tor the puxpose 
of winding up the company's atfairs and distributing its assets. 
The property of the company does not vest in him ; tne company 
contmues in existence tand he administers the atfairs ox me 
company on behalf of the company. Before'a resolution to wind 
up voluntarily is passed, the management of the company is in 
the hands of is officers, the directors ; aiter such; a resolution, it is 
in the hands of its agent, the liquidator, and the company, acting 
by its agent, tire liquidator, carries out its obligations towarus n,s 
employees. Romer, J. in Knowles v. Scott, (J391) 1 Cn. rZl at 
723, said of a voluntary liquidator; “ In my view, a voluntary 
liquidator is more righciy described as tne agent of the company 
—an agent who has no doubt cast upon ixim oy statute or ouier- 
wise special duties, amongst which may be mentioned the duty 
of applying the company’s assets in paying creditors' and 
distributing the surplus among the share-holders.” He proceeded 
to emphasise that the liquidator’s fiduciary duty is not to 
individual creditors, but is to the creditors as a body. Section 239 
of the Companies Ordinance sets out the powers and duties of 
a voluntary liquidator. Section 239 (1) (b) read with section 
184 (1) (a) refers to the^power of the liquidator “ to bring or 
defend any action or other legal proceeding in the name and on 
behalf of the Company If a liquidator conducts o r . defends 
litigation in the company’s name, he is no more liable for costs 
awarded against the company any more than its directors were 
while it was a going concern. (Fraser v. The Province of Brescia 
Steam Tramways Co., (1887) 56 L. T. 771). He is not a party to 
the action personally ; he is not the litigant. The company (in 
liquidation) is the proper party to the litigation • and not the 
liquidator, and it is the company which is liable on the contracts 
entered into on its behalf by the liquidator. The case of In re 
the Anglo-Morovian Hungary Junction Railway Company, 
Ex-parte Watkin, (1875) L. R. Ch. D. 130, where the solicitor 
appointed by the liquidator was held to have no claim against 
the liquidator personally for the costs of the winding up, 
illustrates the point. In the course of his judgment, Mellish, L. J. 
(at- page 134) stated the law as: “In the case of a voluntary 
winding up,- the liquidator is an officer of the company who acts
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instead of the" directors. He is no more personally liable for 
contracts which he makes on behalf of the company than the 
d irec to rs  would be for the contracts they make on behalf of 
the company. ” On this view of tire legal position, the linuidator, 
the 1st petitioner, cannot he personally liable for the obligations 
of the company and no award under the Industrial Disputes Act 
could have been made against him by the 1st respondent.

In reply to Counsel’s submission that the reference to 
arbitration involving the liquidator was pro tanto bad in law 
and that the arbitrator had no jurisdiction to proceed and make 
an award against the liquidator, Mr. Siva Hajaratnam contended 
that the petitioners never pretested against the assumption of 
jurisdiction by the arbitrator and hence were precluded or 
estopped from making such a complaint in this Court. Ke argued 
that the 1st petitioner- had, by participating in the proceedings 
before the arbitrator, waived his objection. It is a fundamental 
principle that no consent can confer a tribunal with limited 
statutory jurisdiction any power to act beyond the juris
diction which the law vests it with, or can preclude or estop 
the consenting or acquiescing party from subsequently protest
ing against the assumption of such jurisdiction. Estoppel cannot 
enlarge the jurisdiction of a tribunal with limited 
jurisdiction. Consent or lack of objection, such as alleged here 
could not have conferred jurisdiction on the 1st respondent to 
proceed against or make an award against the liquidator on the 
industrial dispute in question. The arbitrator, before taking steps 
on the reference, should have satisfied himself that it was intra 
vires the Minister to make the reference in issue under section 
4. of the Industrial Disputes Act. The" 1st petitioner’s failure tc 
protest to the arbitrator against his being improperly made a 
party to the reference cannot enlarge the jurisdiction of the 
arbitrator so as to enable him to make an award against the 1st 
petitioner personally. It is to be noted that section 40(1) (a) of 
the Industrial Disputes Act makes it an offence for any person 
who is bound by an award of an arbitrator to fail to comply with 
the terms or conditions of that award. The award in the instant 
case directs the petitioners, viz., the liquidator and the company, 
to deposit the sum of Rs. dS.l-’S. The 1st petitioner-liquidator runs 
the risk of being prosecuted for failing to comply with the award.

In my view, the award against the 1st petitioner, viz. the 
liquidator, lacks any legal basis and is null and void. The 
arbitrator had no legal authority to make such an award against 
the 1st petitioner. Tire application of the 1st petitioner for a
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writ of certiorari to have the award made against him personally 
quashed is allowed, and that part of the award dated 31.7.74 which 
the arbitrator made against the 1st petitioner, viz. the liquidator 
of the 2nd petitioner-company, is annulled. The impugned part 
can be severed from the award made against the company. This 
quashing of the invalid portion of the aforesaid award does not, 
however, affect the validity of the award made against the 2nd 
petitioner, viz. Sheldons Ltd. (in liquidation). In the circumstan
ces, each party will bear his own costs of this application.

Samarakoon, C. J.—I  agree

Ratwatte, J.—I  agree.

Award, against 1st petitioner quashed.


