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Confession—Made to Unofficial Police Magistrate—Non-summary proceedings— 
Case tried summarily by Police Magistrate as District Judge—Criminal. 
Procedure Code, s. 134—Evidence Ordinance, ss. 24 and 26. 

Where a confession was made to an Unofficial Police Magistrate by an 
accused person in non-summary proceedings taken against him and the 
case was eventually tried summarily by a Police Magistrate acting as 
District Judge,— 

Held, that the confession was admissible in evidence. 
A confession made to an Unofficial Police Magistrate by an accused 
whilst he was in the custody of a police officer is admissible under 
section 26 of the Evidence Ordinance. 

AP P E A L from a convic t ion b y the Po l i ce Magis trate of N u w a r a 
El iya. T h e accused w e r e charged w i t h t h e theft of j e w e l l e r y 

under sect ion 369 and 440 of t h e P e n a l C o d e v a l u e d at over Rs . 300. T h e 
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main evidence against t h e accused was a confession made h y f i r s t accused 
w h i l e in Police custody before an Unofficial Police Magistrate who recorded 
t h e confession because the offence was a non-summary one. The Police 
Magistrate tried the accused B u m m a r i l y making use of his powers as 
District Judge and admitted t h e confession i n evidence against t h e 
accused. 

O. L. de Kretser (Junior), for appellant.—The confession is inadmissible 
because— 

( 1 ) Section 8 4 (a) of the Courts Ordinance, No. 1 of 1 8 8 9 , which confers 
power's on a n Unofficial Police Magistrate does not permit him to take 
proceedings i n cases triable summarily. 

In 6 Cal. Law Reports 289 it has been held that recording a confession 
is the commencement of proceedings. (Princeps Criminal Procedure Code, 
p.m.) 

Sections 1 3 4 and 3 0 2 of the Criminal Procedure Code, in terms of which 
the confession was recorded, are primarily intended for non-summary 
offences'. These sections were not intended to regularize confessions t o 
the Police. (Chitaley Criminal Procedure Code, vol. I., p. 846.) 

( 2 ) An Unofficial Police Magistrate has only the powers of a Police 
Court and not of a Police Magistrate as laid d o w n i n the CriminalProceduxe 
Code. Therefore section 2 6 of the Evidence Ordinance does not a p p l y 

and the confession recorded before a n Unofficial Police Magistrate w h i l e 

accused is i n Police custody- i s bad. 

Douglas Jansze, C.C., for the Crown.—It is immaterial as to how a 
case is tried subsequently if at the time of recording a confession the 
accused is charged with offence'non-summary in character. 

The powers of a Police Court and a Police Magistrate are identical. 
Therefore a confession before an Unofficial Police Magistrate can be used 
in evidence. 

There is sufficient evidence even eliminating the confession to convict 
accused. 

Cur. adv. wit. 
May 1 4 , 1 9 3 7 . SO'ERTSZ J.— 

The two accused-appellants were charged with offences punishable 
under section 4 4 0 and section 3 6 9 of the Penal Code. The value of the 
stolen property was three hundred and thirty-thuee rupees, and conse
quently, both offences fall beyond the jurisdiction of the Police Court. 
The Magistrate before whom the accused were charged being also District 
Judge assumed jurisdiction under section 1 5 2 (3) of the Criminal Procedure 
Code and after trial, convicted both the'accused and sentenced each of them 
to a term of three months' rigorous imprisonment. The Magistrate in 
his jiidgment points out that he considered the two cases separately. 
That is as it should have been, for in the case of the first accused the 
prosecution relied on a confession said to have been made by him to an 
Unofficial/Police Magistrate and that confession, if admissible, was 
admissible only against the first accused. This confession was made 
by appellant's counsel the first ground of attack. He contended 
that the confession was inadmissible (a) because the Unofficial Police 
Magistrate derived his rfowers from section 84A of the Courts Ordinance, 
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N o . 1 of 1889, and that sect ion enacts that " h e shal l h a v e al l the p o w e r s 
«uid authori ty by the Criminal Procedure Code, 1898, v e s t e d in the P o l i c e 
Court save and except the power and authority to take proceedings with 
regard to, or hear, try, or determine any offence which by that Code or 
by any law oj this Colony is summarily triable before a Police Court", and 
h e argued that because in this case t h e Po l i ce Magis trate w h o heard the 
case tr ied this case s u m m a r i l y t h e p o w e r or authori ty of t h e unofficial 
Magistrate to take proceedings m u s t b e considered to h a v e b e e n ousted. 
I n m y opinion there are t w o a n s w e r s to this argument , first that at t h e 
t ime the proceedings of taking t h e accused confess ion w a s carried out 
by the Unofficial Po l i ce Magis trate the case w a s a n o n - s u m m a r y case . 
Second that t h e crucial fact w h i c h de termines t h e p o w e r or author i ty 
of the Unofficial Po l i ce Magis trate is not the fact that e v e n t u a l l y t h e 
accused w a s tried summari ly , but t h e fact that t h e offence or offences 
w i t h w h i c h the accused w e r e charged w e r e offences w h i c h w e r e n o t 
s u m m a r i l y triable b y a Po l i ce Court. Sec t ion 84A says that t h e Un-ff ie ial 
Po l i ce Magistrate has all the p o w e r s g i v e n to a Po l i ce Magistrate • t h e 
Criminal Procedure Code save the power to take proceedings with reyard to 
any offence summarily triable by a Police Court. N e i t h e r of t h e offences 
charged in this case w a s tr iable s u m m a r i l y by a P o l i c e Court . 

A l t h o u g h the Magistrate tried t h e m h e tried t h e m as Dis tr ic t Judge . T h e 
n e x t point taken w a s that the confess ion w a s bad i n a s m u c h as it w a s taken 
w h i l e t h e first accused w a s in t h e cus tody of P . S . Nair . S e c t i o n 26 
provides that no confess ion shal l b e m a d e if it is m a d e w h i l s t a n accused 
is in the cus tody of a Po l i ce Officer un les s i t is m a d e in the i m m e d i a t e 
presence of a Pol ice Magistrate . A n d it w a s urged that th i s s ta t em ent 
or confess ion w a s m a d e in the presence of an Unofficial Po l i ce Magistrate 
and not of a Magistrate . T h e E v i d e n c e A c t does not define Magis trate 
but sect ion 84A g ives an Unofficial P o l i c e Magis trate all the p o w e r and 
author i ty ves ted by the Criminal Procedure Code in Po l i ce Courts e x c e o t 
t h e p o w e r s I h a v e a lready indicated, and therefore an unofficial Magistrate 
has the p o w e r and authori ty to take a confess ion s a v e and e x c e p t in a 
case in w h i c h the offence is s u m m a r i l y triable. . 

I, therefore, c o m e to the conclus ion that t h e s t a t e m e n t m a d e by t h e 
first accused to the Unofficial Po l i ce Magis trate is admiss ible . There is 
e v i d e n c e that it w a s a vo luntary s ta t emen t and not induced in a n y 
of t h e w a y s described in sec t ion 24 of t h e E v i d e n c e Ordinance. I t w a s 
open ;to the Magistrate to convict the accused o n that s ta tement alone. 
It w a s an unequivoca l confession. B u t I h a v e e x a m i n e d the other 
ev idence in the case and in m y opinion that e v i d e n c e qu i t e apart from t h e 
confess ion is sufficient to support t h e conv ic t ion of t h e first accused. That 
e v i d e n c e and the confess ion taken toge ther m a k e h i s conv ic t ion inev i tab le . 

I n regard to the second accused t h e e v i d e n c e is equa l ly strong. He, 
w a s a labourer on the estate . S o o n after t h e theft h e p a w n e d a pair 
of " K o p p u " be long ing to t h e compla inant w i t h t h e pawnbroker , Se l l iah 
Pi l la i , and had descr ibed h imse l f as M u n i a n d y a l though t h e n a m e b y 
w h i c h h e w a s k n o w n w a s Mutt iah . M u t t i a h w a s h i s n a m e o n t h e c h e c k 
roll . A b o u t th i s t i m e h e g a v e Rs . 29 t o P e r i s A p p u h a m y , a trader, for 
safe keep ing and h e g a v e a g o l d s m i t h 0 c e r t a i n art icles of j e w e l l e r y of 
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the kind lost by the complainant and requested h i m to mel t these and 
convert t h e m into articles of a different kind. His key fitted the padlock 
fixed to the complainant's door. One of the " Koppus " pawned by h i m 
has been clearly identified by the complainant . 

Al l these facts established the case against h im beyond reasonable doubt. 
I dismiss the appeal. 

Affirmed. 


