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S. M. J. SENARATNE. DIRECTOR GENERAL OF 
CUSTOMS AND ANOTHER

COURT OF APPEAL 
J . A. N. DE SILVA. J.
CA APPLICATION NO. 2 5 9 /9 9  
2 6 th JANUARY. 20 0 0

Writ o f  certiorari - Order under section 163 o f  the Custom s Ordinance - 
W hether the Director-General m ay release goods se ized  a s  forfeit - 
M inister's pouters under sections 164 and  165 o f  the Ordinance.

Haskell Lanka (Pvt) Ltd. (“Haskell") had entered into an agreem ent with 
the Board of Investm ent of Sri Lanka (“the BOI"). The said enterprise 
obtained a perm it dated 5 .4 .1 9 9 4  from the BOI to import a M itusubishi 
Pajero on  a duty free b asis, a s w as permitted by its agreem ent with the 
BOI, to be used  by the enterprise. Haskell opened a letter of credit on ‘nil 
margin' on guarantee given by one Ismail Osm an, who appeard to be a 
dealer in vehicles. The motor vehicle w as imported on a duty free b asis  
on the said  permit. It w as cleared from the cu stom s and registered on 
17 .9 .1 9 9 4 . B ut the vehicle w as not u sed  at all by Haskell, it was found 
to be in the p ossess io n  of O sm an. Thereafter it w as in the possession  of 
one W ijesuriya who w as a vehicle dealer h im self and sold to Rohan 
Rodrigo and Com pany Ltd, for a su m  o f Rs. 4 .5  million. After inquiry, 
the 2nd resp ond en t (an A ssistan t Director of Custom s) ordered the 
forfeiture of the vehicle and im posed penalties on the M anaging Director 
of Hasekell, O sm an and W ijesuriya, in term s of section 129 of the 
C ustom s Ordinance.

The said  vehicle w as th u s seized  as forfeit. But the 1st respondent 
(Director-General o f Custom s) by the order dated 2 2 .2 .1 9 9 9  ordered the 
release o f  the vehicle to Haskell on total fiscal levies leviable under 
norm al law.

Held :

The D irector-G eneral had no power to release the vehicle under section  
163 of the C ustom s Ordinance w hich only perm its mitigration of a 
forfeiture. The power to order the restoration o f seized goods has been  
given to the M inister to be exercised in term s of section  164 and 165 of 
the C ustom s Ordinance.
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A p p lic a tio n  fo r  a  w r i t  o f  c e r t io ra r i in  re s p e c t o f  a n  o rd e r  m ad e  b y  th e  
D ire c to r-G e n e ra l o f  C u s to m s .

A.S.M. Perera, PC w ith  Nevil A nanda  fo r  th e  p e tit io n e r .

Y. W yayalilake. D.S.G. fo r  th e  re s p o n d e n t.

Cur. adv. vult.

Ja n u a ry  26. 2000  
J. A- N. DE SILVA, J.

By th is application  the  petitioner p rays for a  w rit of 
certiorari to q u ash  the o rder dated  22 .02 .1999  given by the 
first R espondent the D irector G eneral of C ustom s to release 
the vehicle bearing  No. 64-7666, Pajero to H askell L anka (PVT) 
Ltd.

According to the facts se t ou t in th e  petition H askell Lanka 
(Pvt) Ltd. en tered  into an  agreem ent w ith the  Board of Invest
m ents of Sri Lanka u n d er w hich th e  said  en terp rise  w as 
entitled to  num ero u s concessions including th e  im portation  of 
a  vehicle w ithou t the  paym ent of duty.

The sa id  en terp rise  obtained a  perm it da ted  05 .04.94. 
from the  Board of Investm ents to im port a  M itsubishi Pajero on 
a duty  free basis  an d  free of im port licence control to  be used 
by the en terprise. The following conditions w ere laid down in 
the sa id  perm it.

(1) The vehicle im ported shou ld  no t be sold for a  period 
of th ree years: and  after th ree  years  th e  vehicle could 
be re-exported, sold to the P rocurem ent an d  Advisory 
Unit of the M inistry of F inance or in the  local m arket 
on a  paym ent of custom s du ty  and  o ther du ties  as 
m aybe determ ined by the  custom s.

(2) The en terprise  w as expected to obtain  an  en do rse
m en t from the R egistrar of Motor Vehicles to include 
the  c lause  referred to above in the reg istra tion  book
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relating to the  said  vehicle and  the  said registration 
book had  to be forwarded to the  Investor Services 
D epartm ent of the Board of Investm ents for scrutiny 
and  re tu rn  soon after the registration.

Haskell Lanka (Pvt) Ltd. opened a le tter if credit on nil 
m argin on guaran tee  given by one Ismail O sm an who appears 
to be a  dealer in vehicles and  a  director of an  organisation 
called A sian Motor (Pvt) Ltd.

The said  m otor vehicle w as im ported to Sri Lanka on a 
duty free basis on th e  said  perm it and  w as cleared from the 
custom s w ithout paym ent of duty and  w as registered on 
17.09.94. On the m aterial th a t w as available it becam e clear 
th a t the said  vehicle h ad  not been used  a t all by Haskell Lanka 
(Pvt) Ltd. Investigations have fu rther revealed th a t Ismail 
O sm an referred to earlier, who w as the  G uaran to r of the letter 
of credit (opened for th is vehicle) w as in possession of the said 
vehicle after it's im portation.

Subsequently  one Upul W ijesuriya, who is a vehicle dealer 
himself, w as in possession of this vehicle, sold the said  vehicle 
to Rohan Rodrigo and  Com pany (Ltd) for a  sum  of 4.5 million. 
There h ad  been  no en tries in the books of Haskell Lanka (Pvt) 
Ltd. in relation to the inclusion of th is vehicle in the inventory 
of Haskell Lanka (Pvt) Ltd.

However after the inquiry com m enced an entry had  been 
in terpolated  in the ledger relating to the cost of the Pajero. The 
accoun ts  a ss is ta n t a t Haskell Lanka (Pvt) Ltd. had  adm itted 
th a t he m ade th is in terpolation on 09 .10 .1997 by which time 
the C ustom s D epartm ent h ad  already s ta rted  investigations. 
It w as fu rther revealed th a t the money to m eet the cost of 
im portation had  been  m ade available by Ismail O sm an and a 
few o thers known to him.

A ssistan t D irector of C ustom s Mr. P. Y oganathan, the 
second responden t w as appoin ted  to inquire into this m atter.
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The evidence of a  large n u m b er of individuals w as recorded, 
and the parties who w ere involved w ere rep resen ted  by sen ior 
lawyers a t the inquiry.

After the conclusion of the  inquiry  the  second responden t 
ordered the forfeiture of vehicle no. 64-7666 valued a t  Rs. 
5 ,951 ,077 /- in term s of section 50 (A) (b) of the C ustom s 
O rdinances read w ith section 27  (2)(b) of the  G reater Colombo 
Economic Com m ission Act. No. 4 of 1978. He also im posed a  
penalty of Rs.100 0 0 0 /-  each on Mr. Thejaw ani, M anaging 
Director Haskell L anka (Pvt) Ltd, Mr. Ism ail O sm an an d  Mr. U. 
W ijesuriya in term s of section 129 of the C ustom s O rdinances. 
The inquiry officer severely w arned  Mr.. R ohan Rodrigo and  
discharged him.

S ubsequently  H askell L anka (Pvt) Ltd. w rote to the D irec
tor G eneral of C ustom s seeking the release of the  sa id  vehicle, 
and the D irector G eneral by the order dated  22 .02 .1999  
ordered the  release of the sa id  vehicle to the  said  com pany on 
total fiscal levies leviable as  if the  vehicle h as  been cleared 
under the norm al law.

At the hearing  of th is  application, counsel for the peti
tioner contended th a t once an  item is forfeited in te rm s of the 
provisions of the  C ustom s O rdinance, the D irector G eneral 
has  no power to release th e  sam  e acting  in term s of section  163 
of the C ustom s O rdinance. The only power the D irector 
G eneral h as  in term s of section  163 is to m itigate a forfeiture 
or penalty should  he deem  su c h  forfeiture or penalty  is unduly  
severe. Section 163 of th e  C ustom s O rdinance reads thus:

“In all cases in w hich u n d e r th is O rdinance any sh ips, 
boats, conveyances, goods or o th e r th ings have becom e liable 
to forfeiture, or have been forfeited, an d  in all cases in w hich 
any person sha ll have in cu rred  or becom e liable to any penalty, 
it shall be lawful for the  collector, shou ld  he deem  su ch  
forfeiture or penalty  undu ly  severe, to m itigate the sam e; b u t 
all cases so determ ined by the  collector shall nevertheless be 
liable to revision by the m inister."
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The power of the restoration  of seized goods is given to the 
M inister u n d er the C ustom s O rdinance who may do so on su ch  
term s and  conditions as he th inks fit under section 164 and 
section 165 of the C ustom s O rdinance. Section 164 reads 
thus:

“In case any goods, sh ips or boats shall be seized as 
forfeited, or detained as undervalued, by virtue of this Ordi
nance, it shall be lawful for the M inister to order the sam e to 
be restored again in su ch  m anner and on such  term s and 
conditions as he shall th in k  fit to direct; and if the proprietor 
of th e  sam e shall accept the term s and  conditions prescribed 
by the M inister he shall no t have or m aintain any action for 
recom pense or dam age on account on su ch  seizure or deten
tion and  the  person m aking su ch  shall no t proceed in any 
m anner for the purpose of obtaining the condem nation thereof.”

Section 165 of the C ustom s O rdinance reads th u s  :

‘T h e  M inister may, by any order m ade for tha t purpose, 
d irect any ship, boat, goods or o ther com modities whatever, 
seized u n d er this O rdinance, to be delivered to the proprietor 
thereof, w hether condem nation shall have taken place or not, 
and  may also m itigate or rem it any penalty or fine or any p a il 
of any penalty  or fine incurred  un d er this O rdinance, or may 
release from confinem ent any person com m itted un d er this 
O rdinance, on su ch  term s and  conditions as to him shall 
always appea r to be proper:

Provided always th a t no person  shall be entitled to the 
benefit of any  order for su ch  delivery, mitigation, rem ission or 
release, un less  su ch  term s and  conditions are fully and  
effectually complied w ith .”

I am in total agreem ent w ith the subm ission of the 
petitioner’s counsel. D eputy Solicitor G eneral Mr. W ijayatilake 
who appeared  for the  responden ts  who sta ted  th a t after a 
careful exam ination of the  law relating to the above m atter the 
A ttorney G eneral h a s  advised the  C ustom s D epartm ent th a t
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the D irector G eneral h as  no power to release goods w hich have 
been forfeited.

In the circum stances I hold th a t th e  order of the D irector 
General to release the vehicle to H askell Lanka (Pvt) Ltd. is 
u ltra  vires the power vested in  him .

I d irect to issue  a  w rit of certiorari to q u ash  the  order dated
22.02.1999. A pplication is allowed. I m ake no order w ith 
regard to costs.

Certiorari issu ed  to quash  the order da ted  22 .02 .1999


