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1970 Present : Samerawickrame, J., and de Kretser, J.

S. I. JAFFPERJERE and others, Petitioners, and IL.. M. PERERA
and others, Respondents

S. C. 191168—Application for Iinal Leave lo Appeal to the Privy Councilin
S. C. 116 (Inty.) 1964, D. C. Colombo 6252 | M B

Appecals (Privy Council} Ordinance (Cap. 100)—.Schedule, Rule 21—Delay of appellant
lo apply for order granting final leave—Discretion of Court to grant relief.

Rulo 21 of tho Schedulo to the Appeals (Privy Council) Ordinance, so far as 1s
relevant to the present application, 18 as follows :(— ,
‘““ Whore an appollant, having obtained an order granting him conditional
loavo to appeal, and having compliod with the conditions imposed on bim by
such order, fails thoroafter to apply, within one week from the date of having

so complied, to tho court for an order granting him final Jeave to appeal, the
court may, on an application in that behalf made by tho respondent or of its
own motion . . . rescind the order granting conditional leave to appeal

and deoclare the appeal to stand dismissed for non-prosecution notwithstanding
tho appollant’s compliance with tho conditions imposed by such order . "

15, 2830.
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Held, that Rulo 21 vests a discrotion in tho court as to whethor or not it will

rescind the leavo already granted.

APPLICATION for final leavo to appeal to the Privy Council.

H.W. Jayewardene, Q.C., with S. S. Basnayake and Ravindra
Tennekoon, for the plaintiff-petitioners.

C. Ranganathan, @.C., with N.S. A. Goonetilleke, Rohini Breckenridge
and K. Karagaratnam, for the substituted defendant-respondent.

Cur. adv. vult.

October 17, 1970. DE IKRETSER, J.—

The facts are as follows :(—

Conditional leave to appcal to Her Majesty the Queen in Council was
granted to the Plaintiff- Petitionerson the 17th day of March upon tho
condition that within onc month from the said date they would furnish
security by the deposit of Rs. 3,000 in cash for the duc prosecution of
the appeal and thoe payment of such costs as may becomo payabloe.
The Plaintiff-Petitioners complicd with this condition on the first day
of April, 1968. Thercafter they made their application for final leave
on the 10th of April, 1968. Tho Respondents on the 30th of July, 1968,
have filed their objections to the granting of finallecave to the Petitioners
on the ground that the Petitioncers failed to apply for an order granting
final leavo within one week from the date of their having complied with
the conditions 1mposcd on them by the order granting conditional
[ecave to appeal. The Respondents pray that the court be pleased to
rescind tho order granting concditional leave to appeal and to declare
the appeal to stand dismissed for non-prosecution. ‘Tho relevant
rule is No. 21 of the Rules which arce found in the schedule to the
Privy Council Appeals Ordinance, Cap. 1060, Vol. 1V of the Legislative
Inactments, and the relevant portion of the rile reads as follows :(—

““Where an appellant, having obtained an order granting him

conditional leave to appeal, and having complied with tho

condditions imposed on him by such order, fails thereafter to
apphy, within one week from the dute of having so complied, to
thie court for an order granting him final leave to appeal, the

court may, on an application in that behalf made by tho

Respondent or of its own motion . . .. reseind thoe order

granting conditional lecave to appeal and declare the appeal
to stand dismissed for non-prosecution notwithstanding the

- appellant’s compliance with the conditions mmposed by such

3’

order . . . . .

I find it impossible to agree with the submussion made by Mr. Ranga-
nathan that the rule vests no diserction in the court for L sco no rcason
whatsocver to think that when the legislature used tho words, “ The
court may rescind the order granting conditional leavo 4o appeal tho
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legislature intended that ““ may ”” should bLe read in the context of this
rule as if it were ““shall”. I am fortificd in my opinion that Rule 21
vests a diseretion in the court as to whether or not it will rescind the leave
alrcady granted when I find that in the case of Flall v. The Pelmadulla
Valley T'ea and Rubber Company ! Garvin J. with whom Dalton J. agreed

sald as follows :(—

‘“ Counsel for tho Respondent urges that the application for
conditional lecave to appeal should be rescinded upon the ground
~that more than one week has lapsed since the date when the
applicant complied with the conditions. It has to be noted, in
the first place, that Rule 21 vests a discretion in the court as o
whether or not 1t will rescind the leave already granted. *’

I now pass on to consider the next point made by Mr. Ranganathan,
namely, that assuming that Rule 21 vests a diseretion in the court the
facts and circumstances in the instant case are not such as would justify
the court f;:crcising its discretion in favour of the Plaintiff-Petitioners.

k

y .\
The Pr?lj"tor for the Plaintiff-Petitioners, Mr. V. Murugesu, has filed
his affidaviv which gives the reason why the papers were not filed in time.
The relevant paragraphs of his afhdavit read :(—

(5) The application for final lcave was tendered by me to this court
and filed on the 10th day of April, 19G8.

(6) Due to pressure of work I was unable to file the papers in Your
Lordships’ court earlicr than the 10th of April, 1968.

It appecars to me that the fact that there was compliance with the
conditions on which conditional leave was obtaincd long before the time
limit imposed by court for such compliance was over—in fact, I find the
application for final leave was also within that period of time-—and the
fact that there has bezn long delay on the part of the Respondent in
moving in the matter, are matters that outweigh the fact that the cxcuse
given by Petitioner’s Proctor establishes negligence which must be
deemed to be Plaintiff’s negligence. There is also the fact that no
prejudice has been shown to have been causcd to the Respondent.
This appears to me to be a case in which the exercising of discretion in

favour of the Plaintiff-Petitioners is justified.

'The objcctions of the Respondent are dismissed with costs and the
application for final lcave granted.

SAMERAWICKRAME, J.—I agree.

Application allowed.
1(1927) 29 N. L. R. 4]. |



