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1970 Present: S a m eraw ick ra m e, J .,  and do K re tse r , J.

S . I .  J A E F E R J E E  a n d  o th ers , P e tition ers , and L . M . P E R E R A  
a n d  o th ers , R e s p o n d e n ts

S. G. 19116S— Application, for Final Leave lo Appeal to the Privy Council in 
S. G. 116 (Inly.) 1964, D. G. Colombo 62521M B

Appeals (Privy Council) Ordinance (Cap. 100)—Schedule, Rule 21—Delay o j appellant 
lo apply for order granting final leave—Discretion, of Court to grant relief.

Rulo 21 o f tho Schedulo to tho Appeals (Privy Council) Ordinance, so far os is 
relevant to the present application, is as follows :—

“  Whoro an appollant, having obtained an ordor granting him conditional 
loavo to appoal, and having compliod with tho conditions imposod on him by 
such order, fails thereafter to apply, uithin one week from the date of having 
so complied, to tho court for on order granting him final leave to appeal, the 
court may, on an application in that behalf made by tho respondent or of its 
own motion . . . rescind the ordor granting conditional leave to appoal 
and doclare tho appoal to stand dismissed for non-prosecution notwithstanding 
tho appollant’s compliance with tho conditions imposed by such order . . . "

1 p. 2330.
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Held, that Rulo 21 vests a discretion in tho court a3 to whether or not it will 
rescind tho leavo already granted.

A p p l i c a t i o n  f o r  fin al le a v o  to  a p p e a l t o  th o  P r iv y  C o u n cil.

11. IF. Jayewardene, Q.C., w ith  S. S. Basmyake  a n d  Ravindra 
Tennekoon, f o r  th o  p la in t iff -p e t it io n e r s .

0 . Ranganalhan, Q.C., w ith  N . S. A . Goonetilleke, Rohini Breckenridge 
a n d  K . Kanagaralnam, f o r  th o  s u b s t itu te d  d e fe n d a n t-r e sp o n d e n t .

Cur. adv. vult.

O c to b e r  17, 1970. de Ivretser, J .—

T h e  fa c ts  are as fo llo w s  :—

C o n d it io n a l le a v e  to  a p p ea l t o  H e r  M a je s ty  th o  Q u een  in  C o u n cil w a s  
g ra n te d  to  th o  P la in t if f -P e t it io n e r s  o n  th e  17th d a y  o f  M a rch  u p o n  th o  
c o n d it io n  th a t  w ith in  o n e  m o n th  fr o m  th e  sa id  d a te  th e y  w o u ld  fu rn is h  
se c u r ity  b y  th e d e p o s it  o f  11s. 3 ,0 0 0  in  cash  fo r  th o  d u o  p r o s e c u t io n  o f  
th e a p p e a l a n d  th o  p a y m e n t  o f  su ch  c o s ts  as m a y  b c c o m o  p a y a b lo .  
T h e  P la in t iff -P e t it io n e rs  c o m p lie d  w ith  th is  c o n d it io n  o n  th e  first d a y  
o f  A p r il ,  1968. T h e re a fte r  th e y  m a d o  th e ir  a p p lic a t io n  f o r  fin a l le a v o  
on  th e  10 th  o f  A p r il, 196S. T h o  R e s p o n d e n ts  on  th e  30 th  o f  J u ly ,  1 9 6 8 , 
h a v e  filed  th e ir  o b je c t io n s  to  th e  g ra n t in g  o f  final lea v e  to  th e  P e t it io n e r s  
o n  th e  g r o u n d  th a t  th o  P e t it io n e rs  fa i le d  to  a p p ly  f o r  an  o r d e r  g r a n t in g  
final le a v o  w ith in  o n e  w eek  fr o m  th e  d a te  o f  th eir  h a v in g  c o m p lie d  w it h  
th e  c o n d it io n s  im p o se d  o n  th em  b y  th o  o rd e r  g ra n t in g  c o n d it io n a l  
lea ve  to  a p p ea l. T h e  R e s p o n d e n ts  p r a y  th a t  th o  c o u r t  b o  p le a se d  t o  
resc in d  th o  o rd e r  g ra n tin g  c o n d it io n a l lea v e  to  a p p e a l a n d  to  d e c la r o  
th e  a p p e a l to  s ta n d  d ism isse d  f o r  n o n -p r o se c u t io n . T h o  r e le v a n t  
ru le is N o . 21 o f  th o  R u le s  w h ich  are  fo u n d  in th e  sch e d u le  to  th e  
P r iv y  C ou n cil A p p e a ls  O rd in a n ce , C a p . 100, Y o l. IVT o f  th e  L e g is la t iv e  
E n a c tm e n ts , a n d  th o re le v a n t p o r t io n  o f  th e  ru le read s as fo l lo w s  :—

W h e re  an  appellant-, h a v in g  o b ta in e d  an  o r d e r  g ra n t in g  h im  
c o n d it io n a l lea ve  to  a p p e a l, a n d  h a v in g  c o m p lie d  w ith  th o  
c o n d it io n s  im p osed  o n  h im  b y  su ch  o rd er , fa ils  th e r e a fte r  t o  
a p p ly , within, one keek from Ihc date of having so complied, to  
th o  cou rt fo r  an  o r d e r  g ra n t in g  h im  final le a v e  to  a p p e a l, th e  
c o u r t  may, o n  an  a p p lic a t io n  in  th a t  b e h a lf  m a d o  b y  th o  
R e s p o n d e n t  o r  o f  its  o w n  m o t io n  . . . .  re sc in d  th o  o r d e r  
g ra n tin g  c o n d it io n a l le a v e  to  a p p ea l a n d  d ec la re  th o  a p p e a l  
t o  s ta n d  d ism issed  f o r  n o n -p r o s e c u t io n  n o tw ith s ta n d in g  th o  

• a p p e lla n t ’s c o m p lia n ce  w ith  th e  c o n d it io n s  im p o s e d  b y  s u c h  
o r d e r .............. ”  I

I  fin d  it im p oss ib le  to  ag ree  w ith  th e su b m ission  m a d o  b y  M r. R a n g a -  
n ath an  th a t  th e ru le  v ests  n o  d is c r e t io n  in  th o  c o u r t  fo r  I  s c o  n o  reason , 
w h a tso e v e r  to  th in k  th a t  w h en  th e  leg is la tu re  u sed  th o  w o rd s , “  T h o  
co u r t  may resc in d  th o  o r d e r  g ra n t in g  c o n d it io n a l le a v o  t o  a p p e a l ”  th o
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le g is la tu r e  in te n d e d  (h a t  "  m a y  ”  s lio u ld  b e  rea d  in th e  c o n t e x t  o f  th is  
r u le  a s  i f  i t  w ere  “  shall I  am  fo r t i f ie d  in  m y  op in io n  th a t  R u le  21 
r e s t s  a  d is c r e t io n  in  th e  co u r t  as to  w h e th e r  o r  n o t  i t  w ill resc in d  th e  le a v e  
a lr e a d y  g r a n te d  w h en  I  fin d  th a t  in  th e  ca se  o f  Hall v. The Pehnadulla 
Valley Tea and Rubber Company1 G a r v in  J .  w ith  w h o m  D a lto n  J .  a g r e e d  
sa id  a s  fo l lo w s  :—

"  C ou n se l fo r  th o  R e s p o n d e n t  u rg e s  th a t  th e  a p p lic a t io n  f o r  
c o n d it io n a l lea v e  t o  a p p ea l s h o u ld  b o  re sc in d e d  u p on  th e  g r o u n d  
t h a t  m o re  th a n  o n e  w eek  h a s la p s e d  s in ce  th e  d a te  w h e n  th e  
a p p l ic a n t  co m p lie d  w ith  th e  c o n d it io n s .  I t  h as t o  b e  n o te d , in  
th e  f ir s t  p la ce , that Rule 21 vests a discretion in the court as to 
whether or not it will rescind the leave already granted. ”

I  n o w  p a ss  o n  t o  con s id er  th e  n e x t  p o in t  m a d e  b y  M r. R a n g a n a th a n , 
n a m e ly ,  t h a t  assu m in g  th a t R u le  21 v e s ts  a  d is c r e t io n  in  th e  c o u r t  th o  
fa c t s  a n d  c ircu m sta n ce s  in  th e  in s ta n t ca se  a r c  n o t  su ch  as w o u ld  ju s t i fy  
th e  c o u r t  j  .'.crcising its  d is cre tion  in  fa v o u r  o f  th e  r ia in t i f f - r e t i t io n e r s .

T h e  P r| | to r  f o r  th e P la in t iff -P e t it io n e r s , M r. V . M urugesu , h as f i le d  
h is  a f f id a v it  w h ich  g iv es  th e reason  w h y  th e  p a p ers  w ere  n o t  filed  in  tim e . 
T h e  r e le v a n t  p a ra gra p h s o f  h is  a ff id a v it  r e a d  :—

(5 )  T h e  a p p lic a t io n  fo r  final le a v e  w a s  te n d e r e d  b y  m o t o  th is  c o u r t
a n d  filed  on  th e  1 0 th  d a } ' o f  A p r il ,  1968 .

(6 )  D u o  t o  p ressu re o f  w o rk  I  w a s u n a b le  to  file  th e  p a p ers  in  Y o u r
L o r d s h ip s ’ cou rt earlier  th a n  th e  1 0 th  o f  A p r il , 1968.

I t  a p p e a r s  to m o  th a t th e  fa c t  th a t  th e re  w a s co m p lia n ce  w ith  th e  
c o n d it io n s  o n  w h ich  con d it io n a l le a v e  w a s  o b ta in e d  lo n g  b e fo re  th e  t im e  
l im it  im p o se d  b y  co u r t  fo r  su ch  c o m p lia n c e  w a s over.— in fa c t , I  f in d  th o  
a p p l ic a t io n  f o r  final lea v e  w as a lso  w ith in  th a t  p e r io d  o f  t im e — a n d  th e  
f a c t  th a t  th ere  has been  lo n g  d e la y  o n  th e  p a r t  o f  th e  R e s p o n d e n t  in  
m o v in g  in  th e  m a tter , arc m a tters  th a t  o u tw e ig h  th e  fa c t  th a t  th e  e x c u s e  
g iv e n  b y  P e t it io n e r ’ s P r o c t o r  e s ta b lis h e s  n e g lig e n ce  w h ich  m u s t  b o  
d e e m e d  t o  b e  P la in t if f ’s n e g lig e n ce . T h e r e  is a lso  th e  fa c t  t h a t  n o  
p r e ju d ic e  h as been  sh ow n  to  h a v e  b e e n  ca u se d  t o  th e  R e s p o n d e n t .  
T h is  a p p e a r s  to  m e  to  be a  case  in  w h ic h  th e  ex e rc is in g  o f  d is c r e t io n  in  
f a v o u r  o f  th e  P la in tiff-P e tit io n e rs  is  ju s t if ie d .

T h e  o b je c t io n s  o f  th e  R e s p o n d e n t  a r e  d ism isse d  w ith  co s ts  a n d  th e  
a p p l ic a t io n  f o r  final le a v e  g ra n te d .

Sameraw'ickrame, J.— I agree.

Application allowed.
» (1927) 29 N . L. E . 41.


