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1955 P r e s e n t : B asnayake, A .C .J. (President), G unasekara, J .,
and K. £>. de Silva, J.

R E G IN A  r. -V. P . P E R E R A  a l i a s  K .  P . M E D A  W A T T E  

ArrEAL X o . 37  o r  1955, w m r Afflication X o . 65  of 1955

S .  G. I S —  M .  C .  Galle ,  1 6 ,2 2 0

Evidence— Commission o f cognizable offence— Investigation bg police officer— Right 
to continue it after commencement o f Magisterial inquiry— Statement of accused 
to police officer— Right o f Crown to use it after close o f defence— Mode o f proving 
such statement— Criminal Procedure Code, ss. 153, 155 el scq., '237 (t)—r 
Evidence Ordinance, s. 155.

The appellan t was convicted of m urder. A t tlio tr ia l lie gnvo evidence on 
his own behalf. In  the course o f the cross-exam ination ho was asked w hether 
ho mndo certain  statem ents to  the police officer who investigated the circums­
tances o f th e  commission of the offence. As lie did n o t adm it tho statem ents, 
tho prosecuting Counsel, a fter the closo of tho defence, sought to impeach his 
credit by proving th a t ho made those sta tem ents. The sta tem en ts in question 
wero recorded by the police officer a fte r tho M agistrate had commenced his 
prelim inary inquiry a t  tho sccno of the offenco and  a fte r  ho had mado order 
rem anding the accused to Fiscal’s custody.

Held (by tho m ajority  of the Court), (i) th a t an  investigation by a  polico 
officer under C hapter 12 of the Criminal Proceduro Code does no t autom atically 
come to  an  end upon the commencement o f tho M agisterial inquiry under 
section 153, or Chapter 16, of tho Criminal Proceduro Code.

(ii) th a t  tho statem ents mado by tho accused to  tho polico officer wero 
admissible under section 155 of the Evidence O rdinance to  impeach tho credit 
of the accused by proof of former sta tem en ts inconsistent w ith his evidence. 
R. v. Thuraisamy  (1932) 51 X. L. R . 419, distinguished.

(iii) th a t  tho police officer's evidence in tho  in s ta n t case am ounted to his 
giving oral evidence of tho contents of tho s ta te m e n t mado to  him and was 
therefore unobjectionable. 11. r. Jinadasa  (1950) 51 N. L . R . 529, followed.

Held further (by the whole Court), th a t even if  tho appellant was under 
illegal detention  a t  tho timo his sta tem en t was recorded by tho police, evidence 
of tho sta tem en ts  mndo by him could n o t properly  bo oxcludcd on tho solo 
ground th a t he was illegally detained when he mado the sta tem ents sought to  
be proved.

j/ \ p P E A L , w ith  application  for lea v e  to  a p p ea l, ag a in st a  co n v ic tio n  
in  a tr ia l before th e  Suprem e Court.

C o lv in  R .  d e  S i l v a ,  w ith  J f .  J f .  K u m a r a k u l a s i n g h a m  an d  .1 .  IV. IV. 
G u n e tca rd e i ta  ( A s s ig n e d ) ,  for A ccused-A ppellant-,

V . T .  T h a m o lh c r a m ,  Crown C ounsel, for A ttorn ey -G en era l.

C u r .  ado .  vu lt .
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J u ly  C, 1955. B a s m a y a k b , A .C .J .—

A t  tho end o f  th e  argu m en t o f  th is  appeal wo annou nced  th a t  tho  
m ajority  o f tho Court woro o f  tho opinion th at th e  ap p ea l sh ou ld  bo 
dism issed  and accord in g ly  d ism issed  th e  appeal. "Wo in d ica ted  to  counsel 
th a t  we u ould g iv e  tho  reason s for our decision at a  later d a te .

T h is is an appeal from  a con v iction  o f  murder. Tire appellant-, w ho  
gave evidence on h is  ow n  bohalf, docs n ot deny th at he cau sed  tire injuries 
th a t  resulted iir the d ea th  o f  tho deceased, but Ire p leads th a t  ho caused  
tho  death o f tho d eceased  w h ilst deprived  o f the power o f  se lf-con tro l b y  
grave and sudden p ro voca tion .

T he appellant is a  m ech an ic  and  air electrician ; th e  d eceased  was 
a  nurse. I t  w ould  appear th a t th e  appellant and the d eceased  had  
eom o to  know  each other ab ou t four years prior to th is tra ged y  and had  
bfccomc so friend ly that- a t  one tim e they  were con tem platin g  m arriage. 
A ccording to  th e  p rosecu tion  ab out four m onths prior to  tho d a te  o f  this 
Crime the appellant h ad  approached  Miss Gmrasckara, th e  M atron in  
charge o f the N u rses’ Q uarters where tho deceased lived , and  had  confided  
in  her th e  fact th a t  h e  w as in  love w ith  the deceased an d  th a t  sho was 
try in g  to  g ive h im  up  an d  had  asked her to intercede on  h is bohalf. 
T he Matron did n o t agreo to  do so . According to  th e  a p pellan t tho  
cordial relations b etw een  h im  and th e  deceased had never b een  d isturbed  
u ntil th is tragic ev e n t, an d  lie  says that he continued to  v is it  th e  deceased  
once a m onth  as ho w as w on t to  do and that th is trag ed y  occurred on 

th e  d ay  o f his m on th ly  v is it.

I t  is com m on ground th a t  on  th e  afternoon o f  23rd N ovem b er, 1951, 
t-lic appellant cam e a t  ab o u t 5 p .m . to  tho N urses’ Q uarters o f  th e  Gallc 
H osp ita l. T he version s o f  th e  prosecution  and th e  d efence differ as to  
w hat happened after th e  appellan t entered tho build ing. A ccord ing  
to  tho prosecution , in  a b o u t tw o  or three m inutes after tho  ap pellan t  
entered  the sitt in g  room  tho deceased  ran out in to  tho front verandah  
pursued by tho ap p e llan t. H o caught up w ith her, se ized  her by tho 
left upper arm . and  began  to stab  her on the back o f  her chest and kept 
on stabbing. T h e d eceased  endeavoured  to got aw ay b u t th e  appellan t 
follow ed  stabb ing her till sh e fell, and  did not- stop even  th en . T he a ttack  
on  the deceased is d escrib ed  in  d eta il by a veil ness nam ed Caroline N ona, 

w ho deposed as fo llo w s :—  .

111 0 nlv saw  th e  accused  entering the verandah from  th e  step s.
T he oen llem an (po in ts to  th e  accused  in the dock) en tered  tho sitt in g
room" in  front o f  th e  d eceased . Tho deceased im m ed ia te ly  got up,
and w anted  to  g o  in to  her ow n room .

T o  C o u r t .

I  know  th a t  b ecau se I  w as w atching, as I  had  not seen  the  
accused  before, an d  a s h e entered  the s ittin g  room  I  w as looking  
to  sco w hat lie  w as go in g  to  do. As tho accused  w ont up to  the' 
deceased  sh e  m oved  tow ards th e  back door o f  th e  s itt in g  room  
in  w hich  d irection  her ow n room was s itu a ted .
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Tho accused  seized  th e  deceased  b y  th e  arm . T he d eceased  re leased  
th e  hold  and  rushed ou t to  th e  fron t o f  tho quarters to  th e  verandah . 
A t  th a t tim e I  d id  n o t see th e  co a t w hich  tho accused  had  been  carrying  
on  h is arm . I  do n o t k now  w hat h ad  h app en ed  to  it .  A s tho d eceased  
ran  o u t tho accused  ran b eh ind  her. T h en  tlie  accu sed  h e ld  tho  
d eceased  an d  w ent on  stab b in g  her. T h e deceased  w as ru n n in g  in  
th e  d irection  o f  tho  p ing p ong  ta b le . T ho accused  h eld  her b y  th e  
u pper arm  front behind and  w en t on  stab b in g  her. I  d id  see  th e  
w eapon  th en . T hen  th e  d eceased  fell, and  even  after sh e fe ll tho  
•accused stab b ed  her once. U p  to  th a t  t im e  he had stab b ed  her 5 or 
G tim es. T h en  tFie d eceased  ran. I  d id  n ot sec in w hich  d irection  
sh e ran as I  ran a w ay from  th e verandah tow ards tho b ad ; o f  the  
quarters crying ou t, w ith  th e  in ten tio n  o f  inform ing th e  M atron  in  
th e  hosp ita l quarters. A fter tho  sta b b in g  tho accused  sa id  : ‘ D o n ’t  
trouble m e, I  am  go in g  to  th e  P o lice . ’ l i e  sa id  th a t in  S in h alese.

. T h en  he go t ou t o f  th e  verandah  an d  w en t ou t o f  the fron t ga te . ”

T ho d octor w ho exam in ed  th e  d eceased  described fourteen  in juries. 
O f th ese  tw elve  were sta b  w ounds. T hree o f  them  w ere round  a b o u t  
th e  left arm  p it, one on  th e  le ft  upper arm , tw o  on the scapu la , three on  
th e  neck , tw o  on  tho back near th e  sp in e  an d  ab ove th e  p elv is . T he  
in juries were con sisten t w ith  th e  ev id en ce  th a t  th e y  were in flicted  from  
behind.

T h e  ap pellan t in  h is ev idence s ta te d  th a t on  tho fa ta l clay a t  ab o u t  
5 p .m . he cam e to  the N u rses’ Q uarters to  see th e  d eceased  as u sual 
w ith  a parcel o f  a p p le s ,  grapes an d  ch ocolates. A s there w as n o  ono 
in  th e  verandah h e en tered  th e  s it t in g  room . H e took  o ff h is coa t as 
h e w as used to  do and  p laced  it  on th e  se ttee . A s lie  heard th e  d eceased  
w hispering in  a room , ho w en t near it an d  called  her. She cam e ou t  
an d  th e y  both  sa t on  th e  se ttee . S h e  appeared  to  be p leased  to  see h im . 
H e  asked  for a  cup o f  tea  and  a fter  he had  drunk it  ho h and ed  to  th e  
d eceased  th e  parcel he had  brought her. She took  it  and  le ft it  in  her 
room . A  littlo  w hile la ter he ask ed  her to  bring tw o  apples from  th e  
parcel an d  began to  p eel an apple. "While do ing  so th e  ap pellan t ask ed  
th e  deceased  w hether it  was true th a t sh e w as g e ttin g  m arried to  F ran k lin  
D harm adasa. S h e  then  asked  h im  w ho had  g iven  th a t in form ation  
an d  w as to ld  th a t som e one w ho h ad  w alked  ou t o f  those quarters had  
g iv e n  him  the new s. T h en  th e  d eceased  sa id  th a t th e  ap pellan t sh ou ld  
n o t interfere w ith  her p rivate affairs an d  ask ed  him  to  leave th e  quarters 
a t  on ce. H e then  said  jocu larly  th a t th o se  w ere not her quarters. T h en  
sh e sta rted  p ush in g  th e  ap pellan t a w a y . She said_ sh e w ould  be g e tt in g  
m arried  to  F ranklin  D harm adasa on  th e  2S th  o f  N ovem ber an d  th a t  sh e  
w ou ld  n o t a llow  a n y b o d y  to  see her in  th o se  quarters a fter  th a t . She  
co n tin u ed  to  jm sh th e  ap p ellan t an d  a tte m p te d  to  p u ll o u t from  h is  top  
p ock et a  h and kerch ief she h ad  g iv e n  h im . T he p ock et w as to rn  in  
th e  a tte m p t. Sho con tinu ed  to  p u sh  th e  ap p e llan t o u t o f  tho h all. T h e  
a p p e lla n t’s version  o f  w h a t h ap p en ed  th ereafter in  h is  ow n w ords is  as 
fo l lo w s :—

“ T hen I  lo s t  m y  se lf-contro l an d  I  can n ot g iv e  a n y  furth er acco u n t  
o f  w h a t h appened . I  h ad  th e  k n ife  an d  I  do n o t k n ow  -what I. d id .
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L ater  I  foun d  b lood  on  tho b lade. I  know  th a t  w e.w ere last together  
o n  th e  verandah  and  th e  deceased  w as clinging to  m e trying to  tak e  

■ th e  h an d k erch ief from  m y  sh irt p ock et. W hen she gave m e th e  
in form ation  th a t  sh e w as g ettin g  m arried on  th e  28th N ovem ber I  
f e lt  d ishearten ed . I  had  been  look in g  after her for the last so m any  
years an d  I  lo st m y  head  a t  th a t  m om ent.

Q. I t  is  reasonable to suppose th a t you  were n o t pleased by the  
n ew s th a t she. w as go ing  to  g e t  m arried to  som ebody else ?

A . I  w as n o t pleased.

Q. W ere you  provoked ?

A .  Y es

Q. T h en  1

A .  A t th a t  tim e I  h ave been stabb in g  her and after a few  m inutes 
I  saw  blood on  th e  blade. T hen  I  knew  th a t m y  girl had been  
in jured.

Q. Y o u  k new  h av ing  seen b lood on th e  blade that your girl had  
been  injured and  y o u  a lso  surely m u st have know n th a t the  
in juries m u st h ave been  inflicted  b y you . Is that- not so ?

A .  Y e s . ”

T h e p ica  o f  causing death  w hile deprived  o f  th e  power o f  self-control 
b y  grave an d  sudden  provocation  w as rejected  b y  th e  jury who returned  
a  u n an im ou s verd ict o f  guilty' o f  m urder again st th e  appellant.

L earned  C ounsel for th e  ap p ellan t su bm its th a t th e  appellant's trial 
•was v it ia ted  by' th e  adm ission  o f  inadm issib le evidence and he in v ited  
u s  e ith er to  quash  th e  proceedings an d  order a  re-trial or to  su bstitu te  
for th e  v erd ic t o f  th e  jury a  finding o f  cu lpable hom icide n o t am ounting  
to  m urder on  th e  ground th a t th e  death  w as caused by th e  appellant 
w h ils t  d ep rived  o f  th e  pow er o f  self-control by grave and sudden  

p rovoca tion .

I t  w ill b e con ven ien t a t  th is p o in t to  refer to  th e  specific evidence to  
w hich  ex cep tio n  is taken. In  th e  course o f  h is  cross-exam ination, th e  
a p p e lla n t w as asked w hether h e  h a d  m ade th e  follow ing statem ents to  

S ergean t D hraham an :

(«) “  T h e  la s t  t im e  I  v is ited  w as som ew here in  Ju n e this year. I  
m e t th e  deceased. S h e sp ok e to  m e and  asked m e to  go hom e  
an d  sh e w en t in to  her room . I  th en  to ld  Miss Gunasekcra th e  
a ttitu d e  adopted  by th e  deceased  and requested her to speak  
to  th e  deceased  and  bring her ou t. Miss Gunasekcra inform ed  
m o th a t  sh e has n oth ing  to  do w ith  p riv a te  affairs. ”

(b) “ J th e n  sen t a  le tter  o f  dem and  through m y  law yer Mr. E . P . 
R up asin gho  o f  N o . 11, B e lm o n t Street-, Colom bo, dated  2Sth  
J u ly , 1954 to  tho deceased . I  h ave got a copy o f  (ho sam e. ”
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(c) “ I  th en  le ft  to  th e  quarters a t  about 5 .2 0  p .m . A s I  entered  
through  th o  first g a te  I  noticed L u c ih a m y  en tering  through  
th e  o th er  g a te  o f  th e  quarters. S he sm iled  a t  m e. I  w ent 
in to  th o  s it t in g  room  w ith  the coat fo ld ed  in  m y  arm . ”

A s th e  a p p e lla n t d id  n o t adm it the statem ents, learned  Crown Counsel 
after tho close o f  th o  defenco sought to  im peach  h is  credit by proving  
th a t  he m ade th o so  sta tem en ts. W ith th is en d  in  v iew  lie  applied  for 
leave to  call S erg ea n t D hraham an “ in  rebuttal ” . T h e application  was 
allow ed. P o lic e  S erg ea n t D hraham an was th ereafter exam in ed  by Crown 
Counsel. U n d er  ex a m in a tio n  he s a id :

" On th e  23rd o f  N ovem b er last year, I  recorded  a sta tem en t o f  
th is  accused  a t  th e  h osp ita l police post a t  10 p .m . (Tho w itness is 
asked to  refer to  th e  sta tem en t recorded b y  h im ).

T hen  fo llow s th e  fo llo w in g  questions and answ ers :—

Q. D urin g  th e  course o f  th a t statem ent, d id  th e  accused  sa y  “ Tho 
la st  t im e  I  v is ited  was som ew here in  Ju n o  tin's year. I  
m e t th o  d eceased . She spoke to  m e a n d  ask ed  m e to  go  hom e  
an d  sh e  w en t in to  her room. I  thon  to ld  M iss Gunasekera 
th e  a t t itu d e  ad opted  b y  the d eceased  an d  requ ested  her to  
sp eak  to  th e  deceased  and bring h er o u t. M iss Gunasekera  
in form ed  m e th a t she has nothing to  do w ith  p rivate affairs

.4 . Y es, h e d id .

Q. D id  th e  accu sed  in  h is statem ent to  y o u  a lso  sa y  th is  : “ I  then  
se n t  a  le tter  o f  dem and through m y  la w y er  Mr. E . P . R upa- 
sin gh e o f  X o . 11, Belm ont Street, C olom bo, d a ted  2Sth Ju ly , 
1954 to  th e  deceased. I  have got a  co p y  o f  th e  sam e. On 
th is  le tte r  o f  dem and I  go t a letter from  th e  deceased  th a t she 
p roposes to  s e tt le  the sam e in  in sta lm en ts  o f  R s. 100 a m onth.
I  h a v e  th is  le tter  too w ith mo ” ?

A .  Y es.

Q. D id  th e  accu sed  further sta te  as fo llow s :— “  I  th en  le ft to  tho  
quarters a t  ab ou t 5 .2 0  p.m . A s I  en tered  through th o  fir s t( 
g a te  I  n o ticed  L uciham y entering th rou g h  tho  other gate  
o f  th e  quarters. She sm iled a t m e. I  w en t in to  tho sittin g  
room  w ith  th e  coat folded on m y arm  ” ?

A .  Y es.

I  read  th is  sta tem en t back to  th e  accused  after I  had  
recorded  i t  an d  h e signed i t  and a cc ep ted  th e  sta tem en t as 
a correct record o f  w hat lie had  to ld  m e, an d  I  h a v e  m ade  
a n o te  o f  th a t  too . ”

L earned  C ounsel for  th e  appellant su b m itted  th a t  th e se 's ta tem e n ts  
were in ad m issib le  on  th e  fo llow ing grounds :—

{a) th a t  th e y  w ere tak en  b y  Sgt-. D hraham an a fter  tho ap p ellan t had  
b een  rem an d ed  to  F isca l’s cu stod y a n d  w as b eing  illegally  
d eta in ed  b y  tho P o lice  ;
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(b) th a t  th e  statem ents consisted o f  non-soverable parts o f ah  in ad ­
m issib le confession taken out o f  their  c o n te x t ;

(c) th a t  oral evidenco o f  statem ents taken  down in writing has boon
g iven  ;

(d)  th a t  su ch  evidence is excluded b y  th e  decision o f this Court- in
H e x  v .  J in a d a s a  1 ;

(e) th a t  w hat Sergeant D hm ham an in  effect d id  was to give inadm issible
secon dary  evidenco o f  th e  con ten ts o f  a docum ent alleged to  
h avo  boon signed by  the a p p e lla n t;

( / )  th a t  th e  appellant had been g iven  no opportunity o f  dealing w ith  
th is  a llegation, which w as m ade for the first tim e after tho  
d efen ce had closed its case.

T ho first o f  th e  objections taken by .learned Counsel for the appellant 
w as n o t raised in  the court o f trial. T here was therefore no occasion a t  
th e  tria l to  e lic it all tho facts relating to  tho circum stances in which tho 
s ta te m e n t  o f  th e  appellant came to  bo recorded after the .Magistrate had  
com m en ced  proceedings. I t  would appear from tho transcript o f  th e  
proceed in gs th a t  the appellant cam e to  tho Police P ost a t the Galle 
H o sp ita l prem ises at 5 . 2 5  p.m . and th a t .Sergeant Dhrahaman camo 
th ere  a t  ab ou t 6 .1 5  p.m . and began the investigation . T w enty m inutes  
la ter , In sp ector  M'ickremasingho who cam e (hero continued the in v esti­
g a tio n . T h e M agistrate arrived a t tho scene shortly after G. -15 p .m . 
an d  com m enced  his prelim inary inquiry a t  the Police P ost where th e  
a p p e lla n t w as. T he charge, was exp la in ed  to  him and som e evidenco  
ta k en . A t th e  conclusion o f  tho proceedings the M agistrate m ade order 
rem an d in g  tho  appellant to  tho custody o f  tho Fiscal .and adjourned the  
inqu iry  for tho  next day a t tho M agistrate’s Court. The appellant does 
n o t appear to  have been rem oved to  tho rem and jail by the F iscal a t  
all th a t  n igh t. Sergeant D hraham an’s ev idence shows that it was he w ho  
to o k  th e  appellan t to  the- jail a t 1 .1 5  a .m . th a t night or more correctly  
th o  n e x t  m orn ing  and handed him  to  tho jail guard, after recording 
th o  ap p ellan t's statem ent on the orders o f  Inspector W ickrem asing'ie. 
I t  w ould  appear that the statem ent w as long for it took nearly three  
hours to  record it. As the prosecution  has not had an opportunity o f  
ex p la in in g  w h y  tho Fiscal did not rem ove tho appellant to the rem and  
ja.il im m ed ia te ly  after the M agistrate m ade tho order o f  remand we do  
n o t th in k  w c w ould  he justified in expressing  an opinion on the question  
w h eth er tho ap p ellan t was illegally d eta ined  by tho police.

T h e  ev id enco  discloses that, when th e  M agistrate arrived, tho inquiry  
u nder C hapter X I I  o f the Criminal P rocedure Code had com m enced and  
w a s in  progress. On his arrival it  appears to  have been suspended and  
co n tin u ed  a fter  h is departure. There is noth ing in the Criminal P ro ­
cedure C ode w hich  provides that on  tho com m encem ent o f  an inquiry  
u nder C hapter X V I an investigation  under Chapter X I I  should cease, 
nor h as C ounsel cited  any au thority  in  support o f  that- proposition. In  
th o  v ie w  o f  th e  m ajority o f  us an in vestiga tion  under Chapter X I I  does  
n o t  a u to m a tica lly  como to  an end upon  tho com m encem ent o f  tho pre­
lim in a ry  in q u iry  under section  153 o f  tho  Criminal Procedure Code or

1 51 -V. L. B . 529.
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u nd er C hapter X V I. (The o th er  m em ber o f  th e  B ench  is o f  th e  v ie w  
th a t  th is  question  does n o t ariso  for  decision, for tho  reason th a t  i t  h a s  
n o  bearing on  th e  ad m issib ility  o f  th e  evidence.)

T h e  m ajority  o f  us are therefore o f  th e  opinion th a t th e  recording o f  
th o  ap p ellan t's sta tem en t b y  S ergean t D hraham nn w as n o t illega l for  
th e  reason th a t it  w as done a fter  th e  com m encem ent o f  th e  M agisteria l 
in q u iry . W e aro all agreed  th a t  ev en  i f  tho appellant w as under illega l 
d eten tion  a t tho tim e his sta tem en t w a s recorded ev idence o f  th e  sta te m e n ts  
m ad e b y  h im  cannot property bo exc lu ded  on th e  sole ground th a t  h e  
w as illega lly  deta ined  w hen ho n lado th e  sta tem ents sou ght to  be p roved . 
W e arc n o t awaro o f  an y  p rev iou s case in which th is  very  question  has  
b een  decided  nor has cith er cou n sel c ited  any such case. B u t  there arc 
n um erous decisions o f  th is C ourt w hich  hold th a t the m ere fact th a t  
ev id en ce is obtained  in  th e  course o f  a  search in which the officers m a k in g  
th e  search  fa il to  com p ly  w ith  th e  provisions o f  tho law  g overn in g  su ch  
search  is  no ground for ex c lu d in g  ev id en ce so  ob tained  i f  su ch  cv id en co  
is  otherw ise adm issib le. T he m a jo r ity  o f  those cases are d ecision s under  
th e  E x c ise  law s. I t  is su fficient h ere to  refer to  the cases o f  l i a j a p a k s e  v .  
F e r n u n d o 1 and  P e te r  S in g h o  v .  I n s p e c to r  o f  P o lice ,  Y cyan goda  L earned  
Crown Counsel h as draw n our a tte n tio n  to  th e  recent F r iv y  C ouncil 
d ecision  o f  K u r u m a ,  son  o f  K a n i n  v .  T h e  Q u e e n 3, where on  a  tr ia l o n  a  
cliargo o f  unlaw ful p ossession  o f  am m unition  ev idence o f  th e  search  
a n d  th e  finding o f  the a m m u n ition  b y  an officer w ho by v irtu e o f  h is  
su bordin ate rank had  no pow er to  search w as held  to  bo ad m issib le. 
W e should  n o t be taken  as lay in g  dow n th e  broad proposition  th a t ev id en ce  
illeg a lly  ob tained  w ould  under a ll circum stances and  in  e v c iy  case be  
adm issib le. Cases in  w hich  a  C ourt o f  law  m ay  property exc lu d e su ch  
ev id en ce  aro conceivab le.

T h e  n ex t question  th a t arises for d ecidon  is \\ hether th e  ev id en ce o f  
th o  ap p ellan t’s sta tem en ts  to  Sergeant D hraham nn has been  property  
g iv en . L earned  C ounsel for th e  ap pellan t strenuously  argued th a t  in  
th e  circum stances o f  th is case th e  learned Trial Ju dge w as w rong in  
a llow in g  Sergeant D hraham nn to  be called  in rebuttal under section  237  (1) 
o f  th e  Crim inal Procedure C ode. H e contended th a t D h rah am an ’s 
cvidor.ee included ev idence o f  ad m issions alleged to  have been m ad e by  
th e  appcllcn t ab out th e  sta te  o f  h is  relations w ith the deceased  in  J u n e  
an d  J u ly  195-1. and  ab ou t th e  p rosecu tion  w itness L ticiluuny’s presence  
a t th e  tragedy ; th a t  (h e  fa c ts  so  a lleged  to  have been ad m itted  were 
in  issue a t  th e  t r ia l ; and th a t i f  th e  Crown relied on those ad m issions  
th e  Crown could , and  therefore sh ou ld , h ave led ev id en ce o f  them  before  
th e  ap pellan t en tered  upon h is d efen ce . The decision  in 7?. v. T h u r a i s a m y 4 
w as relied upon  in  support o f  th is  contention . .E eb u ttin g  ev id en ce  is  
ev id en ce  which is g iven  by  one party' in  a case to  exp la in , repel, cou n teract  
or d isprove ev idence produced  b y  tho  other party . In  th e  in sta n t case  
Crown C ounsel was n o t seek ing  to  in troduce new  evidence to  m eet th e  
ev id en ce  g iv en  b y  tho ap pellan t an d  w hat he sou ght to  do w as in  fa c t  
to  exercise  th e  right lie had  u nder section  155 o f  tho E v id en ce O rdinance  
to  im p each  th e  credit o f  th e  a p p e lla n t b,v proof o f  form er s ta te m e n ts

1 52 N . L. It. 261 ; 4-5 C. L . I f . C. 
* 42 C. L . If . 15.

3 (1955) 2 If . L . 11. 223.
* (1952) 51 -V. L. 11. 419 ; 47 C. L. Tf. 105.
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incon sisten t w ith  h is ev id en ce . The m ajority c f  the Court aro o f  th e  v iew  
th a t the learned T rial J u d g e  w as right in perm itting Sergoant D hraham an  
to  be called in order to  p ro ve form er statem ents o f the appellan t inconsis­
ten t w ith h is ev id en ce. O ur view  gains support from  the decision  o f  this 
Court in the case o f  l i a s i a h  v .  S u j t y i a h 1.

A lternatively  h e su b m itte d  th a t i f  it  was not the w ritten  sta tem en t  
th a t  w as proved oral ev id e n ce  o f  the contents o f  a  docum ent had  been  
g iven  when under th e  E v id cn co  Ordinance such evidence is excluded .

W e now com e to  th e  subm ission  o f  learned Counsel th a t w hat Crown 
C ounsel in effect did w a s to  adduce oral evidence o f  the con ten ts  o f  a 
w ritten  sta tem en t a lleg ed  to  be signed by the appellant an d  to  contain  
w hat the appellant sa i .1 in  answ er to Sergeant D hraham an. T he m ajority  
o f  us aro unable to u p h o ld  th is  subm ission. In  the case o f  B e x  v .  J in a d a s n  
(su pra)  it  lias been  h e ld  b y  th is  Court that a Police Officer or Inquirer 
m ay g ive oral ev id en ce o f  a  statem ent made to him . This is w hat Ser­
gean t D hraham an d id . I lo  w as asked by C. own C ounsel to  m e  the  
w ritten  statem ent for th e  purpose o f aiding his m em ory b u t it  is not 
clear from  tho tran scrip t w hether he used it  for that purpose. In  support 
o f  his argum ent th a t  i t  w as th e  w ritten statem ent th a t w as proved  
learned counsel for th e  ap pellan t relied strongly on Sergeant D hraham an’s  
evidence th a t he read  th e  sta tem en t back to  the appellant after he had  
recorded it  and th a t  th e  ap p ellan t signed it and accepted  i t  as a  correct 
record. I t  is u n fortu n ate  th a t  Sergoant Dhraham an should  h a v e  gone  
on to  say  this. B u t  th o  m ajority  o f  us are unable to regard th is evidence 
as am ounting to  th e  p rod u ctio n  in  evidence o f th e  sta tem en t itself.

A p p e a l  d ism isse d .


