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C o u rt o f  C r im in a l A p p e a l— L e a v e  to  a d d  n e w  g ro u n d s o f  a p p e a l— E x c ep tio n a l 
c ircu m sta n ce s— S u b s ta n tia l  p o in t■ of law-—D e la y  in  a p p lic a tio n —■ 
S u ffic ien cy  o f  e x cu se . .

T h e C ourt o f  C rim in a l A p p ea l w i l l  n o t en ter ta in  a d d itio n a l gro u n d s o f  
a p p ea l e x c e p t  in  v e r y  e x c e p tio n a l c ircu m sta n ces , su ch  as w h e n  • a  
su b sta n tia l q u estio n  o f  la w  is  se e n  to  arise .

W h ere  th e  d e la y  w a s  d u e  to  th e  fa c t  th a t  a" co p y  o f  th e  e v id e n c e  and  
o f  th e  ch arge o f  th e  J u d g e  w a s  o b ta in ed  o n ly  a  f e w  d a y s  b e fo re  th e  
sta te m e n t co n ta in in g  th e  a d d itio n a l grou n d s o f  a p p ea l w a s  ten d ered ,—  

H eld , th a t  th e  e x c u se  w a s  n o t Sufficient.
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APPLICATION for leave to appeal from a conviction by Judge 
and Jury before, the W estern Circuit, 1942.

C. Suntheralingam , for the applicant.

H. W . R. W eerasooriya, C.C., for the Crown.
> Cur. adv. vulr.

Decem ber 8, 1942. S oertsz J.—
On October 23, 1942, the appellant gave notice of an application for 

leave to appeal against the conviction entered against him and stated the 
grounds on w hich  h e based h is application.

A lm ost a m onth later, nam ely, on the 21st of November, Counsel for 
appellant tendered another statem ent setting forth four additional 
grounds of appeal said to “ involve questions of law  alone ”.

This Court has repeatedly laid down that it w ill not entertain additional 
grounds of appeal, except in very exceptional circumstances, w hen a 
substantial question of law- is seen to arise. We, accordingly, desired 
that Counsel for the appellant should- satisfy us, in  th e first place, that 

• there w as good reason for the delay that had occurred and that the 
questions of law  raised w ere of a substantial nature.

H is explanation of the delay was that he obtained a copy of the 
evidence and of the' charge of the Judge only a few  days before he 
tendered the statem ent, containing the additional grounds of appeal. 
B ut as was pointed out in the case o f  C airn s1 and in other cases, 
that, is not a sufficient excuse. Counsel appearing for a prisoner— 
and in capital cases Counsel alw ays appear—should be aware of any 

' m atter of substance calling for consideration and should be able to 
advise the prisoner regarding it. It is, however, said that, in many 
cases, only assigned Counsel appear for the prisoner. If that is meant 
to im ply that assigned Counsel take no. interest in  the case of the prisoner 
once the verdict -has been entered, w e are unable to agree to that. Our 
experience inform s us differently.

If, however, Counsel for the appellant here m eant that w ithout the 
notes of evidence and of the charge he had no. opportunity to subject the  
charge to a microscopic scrutiny, that is a m atter that does not deserve 
any encouragem ent. The words of Lord Coleridge J., in R ex v. W ym an  
ate  very apposite-in that m atter. H e said:

“ Som e learned person, who, having the transcript o f the shorthand- 
notes of the evidence and of the summ ing-up directed such ingenuity  
and industry to picking out . . . .  a number of sm all points, 
m ost of. w hich  are frivolous. On these w e are asked to upset the  
conviction if we. can find, any possible oversight or error of statem ent 
o f some" inference to be possibly drawn from a chance phrase or 
possible, im m aterial m isconstruction of evidence. The Court, does 
not deal w ith  m atters of th is kind. W e are here to deal only with  
substantial points of m isdirection.”

1 20 Cr. App. R. p. 44, ■ 11 Cr. A pp . R. p. 1M.
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It is  for th is reason that w e  requested Counsel for the appellant to 
satisfy  us that th e additional grounds raised questions of substance. 
But, after hearing him , w e  w ere definitely of opinion that grounds 1-3 
w ere w ithout any real substance and w e refused to allow  him  to argue 
those questions any further.

In regard to ground 4, w hich  says—
“ it  is respectfully  subm itted that H is Lordship the presiding  

Judge did not direct the Jury adequately on the defence of grave and 
sudden provocation ,”

although w e w ere of opinion that the question of m isdirection w as not 
properly raised in that form , in  that particulars are not g iven  of th e  
inadequacy alleged, w e gave Counsel leave to argue that question  
m ainly because it w as raised in  another form  in the original notice. 
A fter fu ll consideration of the subm issions m ade to us, w e  are of opinion  
that there w as a sufficient d irection on that point.

W e dism iss th e appeal and refuse the application.

A ppeal dism issed.
■ O
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