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Present: L a s c e l l e s C . J . a n d Pere ira J . 

S I L V A v. B A B U N H A M Y et al. 

74—D. C. OaUe, 9,918. 

Co-owner—Right to build on common land—Right to compensation—Sale 
of house—Right to soil. 
A co-owner has no right to build on the common property 

without the consent of the other co-owners. Where a co-owner 
builds with the consent and acquiescence of the other co-owners, 
he has no greater right than a mere improver of property that does 
not belong to himself; he can claim either the cost of the improve­
ment or the difference between the original and the enhanced 
value of the property, whichever is less. 

Where the Fiscal.sold under a writ "the tiled and whitewashed 
house bearing assessment. No. 344 and standing on the 
land Wellawalawatta,"— 

Held, that the property sold was not the mere materials of the 
house to be taken down and removed, but the house as a whole 
(as a fabric or structure as it stood on the land) without the portion 
of land on which it stood. 

PEREIRA J . — A conveyance of land includes everything on it 
and below it, unless something is expressly excluded ; but I am not 
aware that there is any authority in support of a converse proposi­
tion, and I hold that in the present case the appellant bought 
no more than the house; that is to say, he bought the fabric or 
structure, and not the portion of land on which it stood. 

rj^HE fac t s appear sufficiently from t h e j u d g m e n t of Pereira J . 

Bawa, K.C., for 4 7 t h de fendant , appe l lant . 

H. A. Jayewardene, for 9 t h de fendant , re spondent . 

Cur. adv. vult. 
October 16, 1912 . PEBEIBA J . — 

I n t h i s c a s e t h e ques t ion is h o w m u c h t h e 4 7 t h d e f e n d a n t i s 
ent i t l ed t o b e pa id for h i s i n t e r e s t in h o u s e m a r k e d F i n p lan 
N o . 2,764A. T h e h o u s e s t a n d s o n a smal l port ion o f t h e land k n o w n 
as W e l l a w a l a w a t t a , w h i c h h a s b e e n d e a l t w i t h in th i s case u n d e r 
the Part i t ion Ordinance. I t appears t h a t original ly a part i t ion 
of t h e w h o l e l a n d w a s decreed , but , later , w i t h t h e c o n s e n t of all 
t h e part ies , a decree for t h e sa le o f t h e whole , l a n d and distr ibut ion 
of t h e proceeds w a s en tered u p . T h e h o u s e in ques t ion be longed 
t o t h e 9 t h de fendant w h o w a s a co-owner , w i t h t h e o ther part ies 
t o t h e act ion , of t h e l a n d referred t o above . D u r i n g t h e p e n d e n c y 
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of t h e partition proceedings, t h e house w a s so ld on a writ against 
t h e 9 t h defendant and purchased by t h e present appel lant . I m a y 
here observe t h a t i t h a s been h e l d by th i s Court t h a t such a sale 
i s n o t obnoxious to t h e provisions of sec t ion 17 of t h e Part i t ion 
Ordinance. 

N o w , in the first p lace , i t is necessary to ascertain w h a t w a s 
actual ly sold by t h e F i sca l t o the 47th defendant , because it w a s ' 
contended by h i s counse l in appeal that by h i s purchase h e b e c a m e 
owner,, not on ly of the house , but of the portion o'f l and o n which 
it stood, and h e h imsel f in his ev idence says that h e bought " t h e 
house and t h e soil covered t h e r e b y . " H e cont inues : " A t the 
t i m e of m y purchase I so unders tood ." T h e b e s t ev idence of w h a t 
w a s purchased by the appel lant is the F i sca l ' s transfer in h i s favour 
dated October 25 , 1911 . I n it t h e property sold is described as 
" the t i led and w h i t e w a s h e d house of twenty-f ive feet in length 
and t w e l v e feet in' breadth, and bearing a s s e s s m e n t No.. 344 , and 
s tanding o n the land cal led W e l l a w a l a w a t t a . " This description 
m a k e s it clear that t h e property purchased by the appellant w a s 
t h e h o u s e F o n plan 2 ,764A; t h a t is t o say , t h e property purchased 
w a s not the mere mater ia ls of the house t o be taken down and 
r e m o v e d , but t h e h o u s e as a w h o l e — a s a fabric or structure as it 
s tood on t h e land n a m e d . S u c h a purchase , i t w a s contended, 
carried w i t h it t i t le to the piece of land covered by the building. 
W i t h reference to that content ion , I n e e d on ly say that I a m aware 
that there is authority for the proposition that a conveyance of 
land inc ludes everything o n it and below it , un le s s someth ing is 
express ly exc luded (cujus est solum ejus est usque ad ccelum et 
inferos); but I a m not aware t h a t there is any authority in support 
of a converse proposit ion, and I hold that in the present case the 
appel lant brought no more t h a n t h e h o u s e ; t h a t is t o say, h e bought 
the fabric or structure, and not t h e portion of land o n which it s tood. 

I t w a s further contended by t h e counse l for t h e appel lant that 
a t t h e present s tage of proceedings in this case the appel lant w a s 
ent i t l ed to receive in respect of t h e h o u s e in quest ion whatever 
h i s predecessor in t i t le , the 9 th defendant , w a s ent i t led to receive 
for it as a co-owner of the land, t h e a s sumpt ion underlying that 
content ion being that a co-owner w h o builds; o n the c o m m o n 
property w a s ent i t led t o someth ing m o r e t h a n the mere cost of 
i m p r o v e m e n t s . I a m not prepared to accede to that proposition. 
A co-owner h a s no right to build on the c o m m o n property wi thout 
t h e consent of the other co-owners ( see Silva v. Silva1 and Voet 10, 
3, 7), and where h e bui lds w i t h the consent and acquiescence of the 
o t h e r co-owners , I a m not prepared t o say that h e h a s any greater 
right t h a n a m e r e improver of property that does not belong to 
himself . I n t h e case of t h e latter, it i s wel l -establ ished law t h a t 
h e can c la im either t h e cos t of t h e i m p r o v e m e n t or t h e difference 

i 6 N: L. R. 225. 
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LASCELLES C . J . — I entirely agree. 
Appeal dismissed. 

b e t w e e n t h e original and t h e e n h a n c e d v a l u e of -the property , * w a -
whichever i s l e s s . T h e r e is good reason for t h i s provis ion of t h e PBBBDUJ. 
law. A person will n o t be a l lowed b y bui lding, o n h i s o w n in i t iat ive g^^„ 
and account , o n another ' s l a n d t o benefit b y t h e e n h a n c e m e n t in Babunhamg 
v a lu e of w h a t does n o t be long t o h i m . A t t h e s a m e t i m e h e wi l l 
n o t b e a l lowed, by p u t t i n g u p , l e t u s a s s u m e , a n u n s u i t a b l e bui ld ing , 
wh ich does n o t in t h e l eas t degree e n h a n c e t h e v a l u e of t h e l a n d 
built up o n , t o p lace o n t h e o w n e r of t h e l a n d t h e burden of m a k i n g 
good t h e full cos t of t h e bui lding. H e n c e t h e reason for t h e rule 
m e n t i o n e d above . B u t w h a t e v e r t h e rule m a y be , I a m n o t 
prepared to hold t h a t t h e present appl icant i s e x a c t l y in t h e s a m e 
posit ion as t h e 9 t h d e f e n d a n t w o u l d h a v e Been in b u t for t h e sa le . 
H e bought n o m o r e than t h e h o u s e , and h e i s o n l y en t i t l ed t o t h e 
present va lue of it . H e h imse l f s a y s i n h i s e v i d e n c e t h a t t h e m e r e 
s tructure i s n o t wor th s o m u c h as E s . 100 , and t h e e v i d e n c e of 
h i s o w n w i t n e s s e s is very m u c h t o t h e s a m e effect. I n t h e s e 
c i rcumstances , I w o u l d affirm t h e order appea led from. 


