
C
A

C
harles P

erera and another v. K
otigala

_________
(S

om
aw

ansa. J.)_________
67

C
H

A
R

L
E

S
 P

E
R

E
R

A
 A

N
D

 A
N

O
T

H
E

R
v

K
O

T
IG

A
L

A

C
O

U
R

T
 O

F A
P

P
E

A
L 

D
ISSA

N
A

YA
K

E, J. A
N

D
 

SO
M

A
W

A
N

SA
, J.

C
. 

A. 1002/93 (F)
D

. 
C. C

O
LO

M
B

O
 5664/ZL 

S
E

P
T

E
M

B
E

R
 3, 2003

R
ei Vindication A

ction - Prescriptive possession in a vindicatory suit -
 Life 

interest holder not m
ade a party - Is it fatal? P

revention of Frauds O
rdinance, 

section 2 - E
ssential elem

ents of due execution of a deed -
 A

m
icable partition 

- D
elay in giving judgm

ent - N
o rational analysis - P

er functory judgem
ent - 

C
ivil P

rocedure C
ode, sections 17 and 187.

The plaintiff respondent instituted action seeking a 
declaration of title to the 

land in question. The defendant-appellant disputed the identity of the corpus. 
The D

istrict Court held w
ith the plaintiff. O

n appeal it w
as contended 

(i) that 
the judgm

ent is only a recital of evidence (2) that there w
as a delay of m

ore 
than 2 years to pronounce the judgm

ent (3) that the plaintiff could not have 
acquired prescriptive title subject to the life interest of another (4) that life inter
est holder w

as not m
ade a party (5) that there w

as no due execution of the 
deed in question, the am

icable partition has not been acted upon.

H
e

ld
:

i) 
The trial judge had considered and analysed the totality of the evidence 
led in this case arid having analysed the evidence has com

e to a correct 
finding. H

e has also com
plied w

ith section 187 of the Code.
ii) 

The delay has not caused any prejudice to the defendant-appellants, for 
the trial judge has carefully exam

ined and analysed the evidence in com


ing to his findings.
iii) 

The plaintiff in this case did not claim
 the property on prescription but on 

deed N
o. 979/3.7.85 (P5).

iv) 
It w

as contended that the property has been gifted to the plaintiff-respon
dent subject to the life interest of his father. Evidence revealed that the 
father w

as present in Court at the trial stage and it appears that the plain
tiff-respondent has filed this case not only to safeguard her rights but 
also to safeguard the life interest of her father and not to refuse, reject or 
deny the plaintiff’s father’s rights but to uphold such a right. In such cir
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cum
stances, the failure to m

ake the life interest holder a party does not 
vitiate the proceedings.

V) 
Evidence reveal that essential elem

ents of due execution as set out 
under section 2 of the Prevention of Frauds O

rdinance have been com


plied w
ith and the fact that parties have not entered into possession of 

their respective lots or that som
e have resorted to court action and but 

one of the them
 had protested and he w

as discharged does not m
ake the 

deed P3 invalid (am
icable partition) nor does it m

atter that the deed w
as 

unregistered for the present action is not betw
een co-ow

ners w
ho signed 

the partition deed but against a third party, the defendants-appellants.

A
P

P
E

A
L from

 the judgm
ent of the D

istrict Court of Colom
bo.

C
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The plaintiff-respondent instituted the 
instant action 

in the 
District Court of Colom

bo seeking a declaration of title to the land 
described in the schedule to the plaint, ejectm

ent of the defen
dants-appellants therefrom

 and restoration to possession thereof, 
dam

ages at the rate of Rs. 250/- per m
onth as from

 12.04.1987 
until restoration to possession.

The plaintiffs-respondents pleaded case was that one Pabilis 
Perera was the original owner of the land called “M

ahawatta” who 
possessed the said land for over 50 years and thereby acquired
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prescriptive rights to the entire land, that on the death of the said 
Pabilis Perera and his wife M

isi Nona the said rights devolved on 
their 9 children who am

icably partitioned the entire land. Plan No. 
471 

dated 25.05.1980 
m

arked 
P4 was prepared by 

Kapu- 
geekiyana, Licensed Surveyor, for this purpose and partition deed 
No. 42 m

arked P3 was executed in accordance with the said plan, 
that Yahanis Perera a son of the said Pabilis Perera by deed No. 
979 dated 03.07.1985 m

arked P5 gifted his right to his daughter the 
plaintiff-respondent and that on 12.04.1987 the defendants-appel- 
lants forcibly and unlawfully entered the land and has com

m
enced 

to possess the sam
e.

The defendants-appellants while denying the several averm
ents 

of the plaintiff-respondent set up title to the land in suit on the basis 
that 

the 
said 

land 
was 

called 
and 

known 
by 

the 
nam

e 
‘G

odaparagahawatta” and “Ketakelagahawatta” and traced the 
original title to one Sim

on Perera. It was their position that the said 
Sim

on Perera by deed No. 556 dated 01.07.1917 m
arked 1V1 con

veyed his rights to Carolis Perera who becam
e entitled to 9/60 

shares and on his death his rights devolved on the 1st and 2nd 
defendants-appellants, that the said Pabilis Perera who was shown 
to be the original owner by the plaintiff-respondent was entitled to 
1/60 share, that on the death of the said Pabilis Perera and his wife 
the said 1/60 share devolved on their 9 children. The defendants- 
appellants challenged the partition deed No. 42 by which it is 
alleged that for the first tim

e identified the land in suit as 
M

ahawatta. That the 9/60 shares of the defendants-appellants are 
shown as A,B,C,D and E in plan No. 2559 and that lot A of the said 
plan is possessed by the 1st defendant-appellant while lots B, C 
and D are possessed 2nd defendant-appellant and prayed that 
they be declared entitled to the said lots in plan No. 255 m

arked 
1V1.The plaintiff-respondent by her replication denied the several 
averm

ents in the answer of the defendants-appellants and averred 
that the instant action has been filed not in relation to a land called 
G

oadparagahawatta or Ketakelagahawatta or portion of the said 
land and that the deeds m

entioned in the answer are not relevant 
to this corpus in this action.

10203040
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At the trial 3 issues were raised on behalf of the plaintiff-respon
dent while 21 issues were raised on behalf of the defendants- 
appellants. At the conclusion of the trial, the learned District Judge 
by her judgm

ent dated 16.08.1993 held with the plaintiff-respon
dent. This appeal has been lodged against the said judgm

ent.
W

hen the appeal was taken up for hearing parties agreed to 
resolve the m

atter by way of written subm
issions. It appears the 

m
ain ground urged by the counsel for the defendant-appellants is 

that the im
pugned judgm

ent cannot be supported by the evidence 
led in this case and that there is no proper evaluation of the totali
ty of the evidence by the trial Judge. He subm

its that the trial Judge 
had failed to consider the docum

ents m
arked and the evidence led 

on behalf of the defendants-appellants. That the docum
ents 

m
arked by the defendants-appellants refer to a land called 

Ketakelagahawatta and Godaparagahawatta and the deeds deal
ing with the said land m

arked by the defendants-appellants are old 
as far back as 1912. W

hereas the plaintiff-respondent plan and 
deeds which describe the land as M

ahawatta alias Dalakiripalla- 
gahawatta is an innovation and after thought of the plaintiff-respon
dent.That the trial Judge had sim

ply dealt with the evidence led on 
behalf of the plaintiff-appellant without a scant reference to the evi
dence led on behalf of the defendants-appellants and that m

ere 
fact that there appears to have been no contradictions in the evi
dence led for the plaintiff-respondent is no reason to adm

it them 
without reservations, when there is uncontradicted evidence on 
record for the defendahts-appellants too. However I am

 unable to 
agree with this subm

issions, for the 2nd defendant-appellant him


self has adm
itted in his evidence that the plaintiff-respondent’s pre

decessors in title who are also the predecessors of the witness 
called by the defendants-appellants, nam

ely Eddie Perera and 
Edward Perera, were in possession of the corpus for over 53 years. 
In this respect I would refer to the learned District Judge’s analysis 
of the evidence of the defendants-appellants witness Eddie Perera 
at page 270.eodd gos3«5> Dq ^ ocoza cfj2§S o@

25)o Dzrfezrf lOj3’ 
o3g®

^25to2rf 23ids} ^OdOD6& ? 
g3<̂ gQ&J 25>d CDiSt&O ^50d 25>d

29g25) 3D ®eg <jk> 83cs 30 eod ®g DcsD dzaeo §
2» 3D8. ‘o

jl’ oeo

50607080



3
0)

^  ro
m 3
01 a
c i
g &2  OJ
$ 2. to v•• OJ

T>T3
<D_
5T
3

3*to'
CD
<
CLffi3

Q -ft ©>'% ©

8 .
c3
CL
©

8cos0)
3

^ ' G)
g !

C8

-ft -ft O Q O
^  hh  8  a  o

§• §■  a  W g .

°> 03

03 8gd q  a 
8
® 3 
#  CO

IS} — '«CC) vo &M Ln Q _
S ’ O' 9L S@0 -ft
C O

3
5  I sG ft* ran QJ

-ft C3 3
j® Q, 

©© ©
<3 ® 
§  © 
g. a
§ j S  
0 8) 

0) SCB -Q VO
a  s

c

8
ca

3 ©

*  I f f  

f i J i f| ® 8  a

® 8
© a
a  a

0 3 . ®

‘ I s ?
03

3
®
©
@9
0
83

@3
8 §a  ©>
0 §
§ 8
G  a

§  $  ^

®  © 5)j
Eg <«> © 8
§ 0  © - pEg Q 8
8 J  3 1 .  n%  a  - 5w, gd -ft p ®  © ® pCS 8 
0 © ^  C

^  @> 03 R  ® 8- C p ©g S o S O  G a  § @) G S l «  H  C ®

S

Charles Perera and another v. Kotigala 
_________

fSom
awansa. J.)_________



72
S

ri Lanka Law
 R

eports
[2004] 2 S

ri L.R

g
- zs>®3 sS

o
a

Jesi dzs> 2£>8
q? 

efza 0
^

8
.”

At pages 236 and 237 is stated:
“ g-. e® ^380300 <® £3^®-sSdee2rf Scszrfezrf 6030 o» 63 oeoSds 

253©30 032558 s^zrfozrf 233®3scrf ^S
zSQ

dS
zs)© 6®0® eofidoO 029 63 

eo
eS

d
o

eo
J 925306 ®

8g
O

i92s5 oQ
6o

 2809253 <
So3 S

o
o

.”

ef^
253 0OQOC3255 6253 C3253BC325}. 6

 G
@32S3<;, <?§8

jg
 53 25? <

gqe 6
 $

0
 6

®

0^g8 253§025J OjQdjDa 233® 253a2ssq>€& o^ezS®^ Oosgc32s5 6 2fC30 
oQd253 6253 ©Serf gZg2S3®255. 

130

g
: 233®

3 ep-253 376 020
 

1987 g
g

 ©
O

 05 0233 ^233 qd€£o ®
d

g
e02S

t 233®
3sei 

6®
 233§00 2900233 

‘3
’ 

$255®
c5ed 2900253 8

o
6

 ^829038253®
 O

0
d3 

2SeS25303 0253o3cd0©
geJ 63 0008833

?

C
,: S25330C

325I g
2352533.

g-- 1987 
g

g
 

®
o

 
05 

0253 
?233 

625333eoeeeJ 
o

3
®

2s5 
000663 

Sg
ocrf 

C,255253ded 0^29255 ‘3
’ q>25tedc3 qp»253 376 qd-®

5 ®
d

g
Q

02Si 025)33coesaf 
63 eo

eSd
o

O
 o

Q
d

g
 ©

d
g

O
 9

0
 a

8̂ 0
oQ

GO2rf 
253d2S303?

g-. d
 ©

serf®
 253®

3 ep«25) 375 029
 

1987 g
g

 ®
o

 05 0233 
2̂33 <

;d
€6

 233©
o ‘d

’

C
f2d

ad
c3 

g6
Cm

 
0253300 

233 ®
3 

O
f0

d
j0

3
 

025)330900(8 
29

g
6J«25J

GOsSdoO. d
 So23j625i 6003 0O0Sd3GCrf 923330? 

140

£■■ ®0.
6

®
 0253300 ®

@
 

‘O
j9

’ 
00960255 <32$-€§ 253d23303.

Also in page 240 of the brief it is stated:
g- e® 253§G0 233®3 ■ 032558 Oq2̂253 <g)̂8o255 §23330 0© £2552536 0̂253 

^086300 ^ 3829038253® 29q)G255 600235 6O
g86308, 63 oaeSdaecrf 

9233308 ©235$?
c-

 
®

0
. 

-

Accordingly it appears that the 2nd defendant-appellant him
self 

has adm
itted in his evidence that the plaintiff-respondent’s prede

cessors who are also predecessors of the witnesses called b
y

 the 
150 

defendants-appellants Eddie Perera and Edward Perera were in 
possession of the land in suit at least from

 1950. In the light of the 
said evidence of the 2nd defendant-appellant and the reasoning in 
the judgm

ent of the learned District Judge, the argum
ent of the
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counsel for the defendants-appellants that the im
pugned judgm

ent 
cannot be supported by the evidence and that there is no proper 
evaluation of the totality of evidence has to fail. It is also to be noted 
that the finding of the learned District Judge that the land in suit is 
M

ahawatta is well founded not only by the evidence of the plaintiff- 
respondent but also by the adm

issions of the 2nd defendant-appel
lant him

self. The learned District Judge in his judgm
ent on page 

272 of the brief m
akes the following observation:
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Counsel for the defendants-appellants also subm
itted that the 

trial Court had not weighed the totality of evidence in the case and 
the reasons as to why evidence led on behalf of the plaintiff-respon
dent was trustworthy had not been stipulated in the judgm

ent also  
that there was only a recital of evidence without a rational and log
ical analysis. However on an exam

ination of the evidence led and 
the judgem

ent of the learned District Judge, I am
 unable to agree 

with the above subm
issions, for the learned District Judge has con

sidered and weighed the totality of evidence led in this case and 
having analysed the evidence has com

e to a correct finding. I m
ight 

also say that the learned District Judge has com
plied with the pro

visions contained in section 187 of the Civil Procedure Code based 
on m

aterial available the learned District Judge has on a balance of

160

170

180

190
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probability com
e to a correct finding that the land in suit is 

M
ahawatta.
W

hile conceding that in a rei vindicatio action the burden is on 
the plaintiff to establish his title to the land he claim

s and not for the 
defendant to show that the plaintiff has no title. In the instant action,
I would hold that the learned District Judge has com

e to a correct 
finding that the plaintiff-respondent has proved her title and the 
learned District Judge has given adequate reasons for his findings. 

200

It is also contended by the counsel for the defendants-appel- 
lants that the judgm

ent in the instant case was pronounced m
ore 

than two years after the evidence was led which would result in fad
ing away the salient points of evidence from

 the m
ind of Court. It is 

to be seen that the judgm
ent has been pronounced m

ore than 2 
years after evidence it appears to m

e that the delay has not caused 
any prejudice to the defendants-appellants, for the learned District 
Judge has carefully exam

ined and analysed the evidence in com


ing to his findings.
As for the legal title pleaded by the defendants-appellants, I 

210
 

would say as stated above the 2nd defendant-appellant him
self 

adm
itted that he has transferred lots C and D in plan No. 2557 

m
arked 1V2 to their witnesses Eddie Perera and to his brother’s 

son before filing the present case. On the other hand again as stat
ed earlier the 2nd defendant-appellant in his evidence has accept
ed that the plaintiff-respondent’s predecessors were in possession 
of the land in suit for a long period of tim

e. In the circum
stances the 

2nd defendant-appellant is not in a position to plead legal title to the 
said lots and as a result his claim

 in re
c

o
riv

e
n

tio
n

 has to fail.
Counsel has also urged this Court to consider whether the trial 

220 

Judge had applied the principles of law as laid down in Sirajudeen v 
AbbasC*) and Prem

asiri and others v Kodikara and another2) when the 
judgm

ent was given in favour of the plaintiff-respondent. In the first 
case cited by the counsel for the defendants-appellants Sirajudeen v 

. 
A

bbas (supra) the Suprem
e Court dealing with prescriptive title in a 

vindicatory suit held where the evidence, of possession lacked con
sistency the fact that occupation alone or the paym

ent of M
unicipal 

rates by itself is insufficient to establish prescriptive possession. 
However in the instant case, till 12.04.1987 no one had challenged



the possession, title or ownership of the plaintiff-respondent. Hence 
the said case has no application to the instant case. For in that case 
the paper title of plaintiff was proved and it was for the defendant to 
prove he had acquired prescriptive title.

In the case of Prem
asiri v Kodikara {supra) the Court of Appeal 

dealt with the question of paper title and prescription in a declara
tion of title case and held that the 2nd plaintiff could not have 
acquired prescriptive title subject to the life interest of the 1st plain
tiff. It was further held that in fact neither the 1 st plaintiff nor the 2nd 
plaintiff had acquired prescriptive title to the land. Though this find
ing appears to lay down a principle that one cannot acquire pre
scriptive title subject to the life interest of another the facts of that 
case reveal otherwise. In that case the facts were:

“The plaintiffs-respondents instituted this action seeking a 
declaration that the 2nd plaintiff-respondent is entitled to 
the land described in the schedule to the am

ended plaint 
subject to a life interest in favour of the 1st plaintiff-respon
dent on the basis that one Nandasena Pulasinghe the 
father of the 2nd plaintiff-respondent and the husband of 
the 1st plaintiff-respondent and who was subject to the 
Kandyan Law had acquired prescriptive title to the said 
land during his life tim

e had died leaving his daughter the 
2nd plaintiff-respondent and his widow the 1st plaintiff- 
respondent.”

The learned District Judge in his judgm
ent has held that 

Nandasena Pulasinghe has not acquired prescriptive title to the 
land in question but had answered issue No. 1 viz: is the 2nd plain
tiff entitled to the land describe in the schedule to the plaint subject 
to a life interest in the 1st plaintiff as set out in the plaint? in the affir
m

ative and added that he accepts that the 2nd defendant had 
acquired prescriptive title subject to a life interest in the 1st plaintiff. 
In considering the correctness of this finding of the learned District 
Judge, Edussuriya, J. states at page 342:

“I m
ay add that even though there is a finding by the 

learned District Judge that Nandasena Pulasinghe had 
no title, learned District Judge has held that the 2nd plain
tiff has title subject to a life interest in the 1 st plaintiff. This

C
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cannot be, since under the Kandyan Law the 2nd plaintiff 
(daughter) could have got title subject to life interest in 
the 1 st plaintiff (widow) only if the land was the acquired 
property of the deceased. One cannot understand how 

270 
on a finding by the learned District Judge that the 2nd 
plaintiff had acquired prescriptive title the learned District 
Judge could have held that the 1st plaintiff had a life 
interest therein.

In any event, even the finding by the learned District 
Judge that the 2nd plaintiff had acquired prescriptive title 
is confusing since at page 168 of the brief the learned 
District Judge has contradicted him

self by first holding 
that the 1st plaintiff had acquired prescriptive title and 
then holding that the 1st plaintiff had possessed for a 

280 
period of 17 years on behalf of the 2nd plaintiff and thus 
the 2nd plaintiff has acquired prescriptive title and then 
going on to state that the parties are subject to Kandyan 
Law and therefore the 2nd plaintiff (daughter) is entitled 
to the land subject to a life interest in the 1st plaintiff 
(widow). At this point the learned District Judge appears 
to have lost sight of his finding that he had held that 
Nandasena Pulasinghe had not acquired title by pre
scription.”

It is be seen that in the instant case the plaintiff-respondent is 
290 

not claim
ing the property as prescriptive title but on deed No. 979 

dated 03.07.1985 m
arked P5. However paragraph 9 of the plaint 

reads as follows:

“9 
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W
ith regard to the said pleadings in paragraph 5 of the plaint it 

is relevant to consider the observations of Edussuriya, J. in 
Prem

asiri v Kodikara (supra) at page 341:
“In cases where plaintiffs claim

 “paper” title on the basis 
300 

of a devolution of title either by inheritance or purchase
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from
 a person who had title in order to support that title, 

often a plea of prescriptive title by virtue of possession by 
the plaintiff and his predecessor in title is also pleaded 
and in consequences of such a plea an issue on the lines 
of issue 2 above is raised or fram

ed.”
In the circum

stances it appears that the case can be distin
guished from

 the instant action.
The counsel for the defendants-appellants also referred to 

Sideris v Sim
on® wherein the head note reads: 

310

“In an action between co-owners the question whether a 
presum

ption of ouster m
ay be m

ade from
 long continued 

and undisturbed and in uninterrupted possession is one 
of fact, which depends on the circum

stances of each 
case.”

However in the instant action the defendants-appellants do not 
claim

 to be co-owners and the said decision has no application to 
the instant action.

Another m
atter being canvassed by the counsel for the defen

dants-appellants is that Yohanis Perera having a life interest in the 
320 

land conveyed by deed No. 979 of 03.07.85 m
arked P5 (assum

ing 
he had a right but not concluding) should have been m

ade a party.
The failure vitiates the entire proceedings. However I am

 unable to 
agree with the counsel. It is conceded that the property in suit has 
been gifted to the plaintiff-respondent subject to the life interest of 
her father. Evidence revealed that the father of the plaintiff-respon
dent was present in court at the trial stage and it appears that the 
plaintiff-respondent has filed this case not only to safeguard her 
rights but also to safeguard the life interest of her father and not to 
refuse, reject or deny the plaintiff-respondent’s father’s rights but to 

330 

uphold such rights. In the circum
stances I would hold that failure to 

m
ake the life interest holder a party does not vitiate the proceed

ings in the instant case.
In any event, section 17 of the Civil Procedure Code reads as 

follows:
“No action shall be defeated by reason of the m

isjoinder 
or non-joinder of parties, and the court m

ay in every
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action deal with the m
atter in controversy so far as 

regards the rights and interests of the parties actually 
before it.”

In C
aderv M

arikkaW
 Per Lord Roche at page 262:

“But it is provided by section 17 of the Civil Procedure Code 
of Ceylon (Ordinance No. 2 of 1889) that no action shall be 
defeated by reason of the m

isjoinder or nonjoinder of par
ties, and that the court m

ay in every action deal with the 
m

atter in controversy so far as regards the rights and inter
ests of the parties actually before it. Section 22 of the sam

e 
Code provides that ail objections for want of parties shall be 
taken at the earliest possible opportunity and in all cases 
before the hearing. It was said with truth on behalf of the 
respondents that the objections now under consideration, 
unlike the objection which led to the joinder of the defen
dants who are respondents to this appeal, were not so 
taken. 

.
Their Lordships do not doubt that in a proper case a defect 
of necessary parties m

ay be dealt with by the court at any 
stage but in their view the present is not such a case. On 
the contrary the language of Lord M

acnagthen in the case 
of W

iliam
 Brandit’s Sons & Co. v Dunlop Rubber Co. Ltd. S5) 

is applicable to the present case. The m
aterial passage 

from
 the judgm

ent is as follows:-
“Strictly speaking Kram

risch & Co. or their trustee in bank
ruptcy, should have been brought before the Court. But no 
action is now dism

issed for want of parties and the trustee 
in bankruptcy had really no interest in the matter.”

The counsel also subm
itted that the am

icable partition of the land 
and execution of the partition deed by the plaintiff-respondent’s father 
and other m

em
bers of her father’s fam

ily had left a serious lacuna in 
the plaintiff-respondent’s case, that witnesses asserted that one per
son was hospitalized and only eight of the co-owners signed the deed 
whereas the official witness like the Notary Public boldly states that all 
were present at the sam

e tim
e. This assertion by witnesses appears 

to be incorrect for on an exam
ination of the said deed m

arked P3, it is 340350

360

370
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apparent that all 9 co-owners have signed the deed. Even the wit
nesses called by the defendants-appellants adm

itted as having 
signed the said deed.

It is also subm
itted by the counsel for the defendants-appellants 

that docum
entary and oral evidence in the instant case clearly con

tradicts the intention that there had been an am
icable division of the 

larger land and contradictory evidence had been unreservedly adm
it

ted by the trial court to the detrim
ent of the defendants-appellants and 

the so called partition deed rem
ains unregistered.

In Thiyagarasa v Arunodayam
 (6) G.P. S. de Silva, J. as he then 

was held that the essential elem
ents of due execution of deed as set 

out in section 2 of the Prevention of Frauds Ordinance are:
a) 

The deed m
ust be signed by the party m

aking it.
b) 

It m
ust be signed in the presence of a Licensed Notary 

Public and two or m
ore witnesses.

c) 
The Notary Public and the witnesses m

ust be present at the 
sam

e time.
d) 

The execution of the deed m
ust be duly attested by the 

Notary and the witnesses. The Notary is as m
uch an attest

ing witness as the two witnesses them
selves.

The fact that parties had not entered into possession even after the 
deed of partition and the fact that som

e had restored to court action 
and another who was dissatisfied had protested subsequently does 
not m

ake the deed of partition invalid if essential elem
ents of due exe

cution of the deed as set out in section 02 of the Prevention of Frauds 
Ordinance are com

plied with. In the instant case evidence reveal that 
the above requisites have been com

plied with and the fact that par
ties have not entered into possession of their respective lots or that 
som

e have resorted to court action and that one of them
 had protest

ed as he was dissatisfied does not m
ake the deed m

arked P3 invalid 
nor does it m

atter that the deed was unregistered for the present 
action is not between the co-owners who signed the partition deed but 
against a third party the defendants-appellants.

In the case of A
ppuham

y v Prem
alal and Eight othersf7) the head 

note reads:

380

390

400
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“The plaintiff-appellant filed action to partition a land which 
he claim

ed was at one tim
e a portion of a larger land which 

was co-owned by two persons who entered into an am
ica

ble division of that larger land each taking two divided por
tions one of which was the land to be partitioned.
The 4th defendant-respondent denied that there was such 
an am

icable division of the larger land and averred that the 
corpus in this case was an undivided portion of the larger 
land and prayed for a dism

issal of the action:
It was held:
(1) 

An am
icable division to be recognized by law m

ust be a 
division that puts, an end to co-ownership of property.

(2) 
An am

icable division can be given effect to—

(a) 
By a deed of portion and a partition plan where all the 
co-owners sign agreeing to the division or by a cross 
conveyance executed by each of the co-owners 
whereby the notarial deeds would be the best evi
dence of the term

ination of the com
m

on ownership, or

(b) 
By proving that each of the co-owners entered into 
separate possession of the divided portions allotted to 
each and that the co-owners possessed their respec
tive divided portions for a period of at least ten years 
undisturbed and uninterrupted so that the com

m
on 

ownership would in law com
e to and end.

(3) 
The docum

entary and oral evidence in this case clearly 
contradicts the contention that there had been an am

icable 
division of the larger land.”

Per M
oonem

alle, J. at page 303:

“An am
icable division to be recognized by law m

ust be a 
division that puts an end to co-ownership of property. An 
am

icable division can be given effect to by a deed of parti
tion and a partition plan where all the co-owners sign agree
ing to the division or by cross conveyances executed by 
each of the co-owners, whereby the notarial deeds would
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be in the best evidence of the term
ination of the com

m
on 

ownership. In the present case, the plaintiff-appellant does 
not rely on a partition deed or cross conveyances to estab
lish the am

icable division.”

In the instant case am
icable division has been given effect to by 

deed of partition No. 42 m
arked P3 with reference to a partition plan 

No. 371 m
arked P4. The said deed as well as the evidence reveal that 

all the co-owners having agreed to the partitioning of the property 
450 

am
ong them

selves have expressed their agreem
ent in signing the 

said deed m
arked P3. Even the witnesses called by the defendants- 

appellants have adm
itted giving the consent and signing the said 

deed. As stated earlier in executing the said deed essential elem
ents 

of the due execution of the said deed as set out in section 0
2 of the 

Prevention of Frauds Ordinance having been com
plied with, the 

learned District Judge has com
e to a correct finding that the 9 co-own

ers have am
icably partitioned the property. The fact that the said par

tition deed rem
ains unregistered has no bearing to the instant case as 

the action is not between co-owners but with an outsider the defen- 
460 

dants-appellant who is not a co-owner. The learned District Jugde’s 
observation on this point is as follows:
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In view of the above reasons, I would hold that the learned District 
Judge has com

e to a correct finding and see no basis to interfere with 480 
the judgm

ent of the learned District Judge. Accordingly the appeal will 
stands dism

issed with costs fixed at Rs. 5000/-.

D
IS

S
A

N
A

Y
A

K
E

, J. 
I agree

A
ppeal dism

issed.


