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Appeal - Procedure o f appeal to the Suprem e Court fro m  a judgem en t o f  the 
Court o f  Appeal -Article 128( l ) o f  the Constitution  - S ta y  o f  execution o f  the  

judgem en t o f  the Court o f  Appeal pending  appeal - The m anner a n d  the 
time o f applying to the Court, o f  Appeal fo r  leave to appeal - Rules 22(1). 
22(2j and  22(3) o f  the Suprem e Court Rules o f  1990  - effect o f  non- 
compliance.

C onsequent to an action in stitu ted  by the plaintiff responden t (the 
respondent) the D istrict .fudge en tered  judgem en t for the  e jec tm en t o f 
the defendant - appellan t (the appellant) from the prem ises let to him  and  
for dam ages. An appeal by the defendan t against th a t judg em en t was 
dism issed by the C ourt of Appeal by its judgem en t delivered on 18. 05. 
1999. On the sam e day. the appe llan t filed a motion applying for a stay  
of execution as he in tended  to appeal to the Suprem e C ourt and  moved 
th a t the case be called on 19.05. 1999 to su p p o rt the motion. On 19.05. 
1999 the court in ex  parte  proceedings, ordered writ o f execution to be 
stayed upto  01. 06. 1999 and  perm itted  the appellan t's  counsel to file 
questions of law before th a t date. On 27. 05. 1999 w ritten questions of 
law were filed and  the cou rt by its order m ade on 31. 05. 1999 gran ted  
leave to appeal on question  (e) and  stayed writ until the decision of the 
Suprem e Court.

Held :

(1) In m aking its order on 19 .05 . 1999 for stay  of execution of writ, the 
C ourt of Appeal acted w ithout ju risd ic tion : hence th a t order is void. Such 
ju risd iction  lay only w ith the S uprem e C ourt (Rule 42 of the Suprem e 
C ourt Rules 1990).

(2) The Order of the C ourt of Appeal dated  3 1 .0 5 . 1999 grant ing leave 
to appeal on question (e) is a  nullity  by reason of non-com pliance with the
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m andatory  provisions of Rules. 22( 1). (2) and  (3) in particular, the failure 
on the p a rt of the appellant to make an  oral application for leave to appeal 
on the day the Court of Appeal delivered judgem ent as required by Rule 
22(1). Such failure w as of a grave and  fundam ental nature .

Per W eerasekera, J .

"1 find no explanation has been given nor can be given a t all tha t 
is reasonable, cogent and  acceptable to view it merely as an 
irregularity”.
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J u ly  31 , 2000 .
WEERASEKERA, J .

T he P la in tiff-R esponden t so u g h t to eject the  D efendan t- 
A p p ellan t-P etitioner from  p rem ises  No. 179, P an ch ik aw atte  
R oad, C olom bo 10 on  th e  b a s is  th a t  th e  p rem ises  w ere 
excep ted  p rem ise s  a n d  th a t  th e  D efendan t-A ppellan t failed to 
p ay  a n  in c reased  re n ta l of Rs. 1 5 0 0 0 /-  pe r m o n th  dem an d ed



sc Nayar u. Tharick Ameen (Weerasekera, J.) 105

by notice from  th e  orig inal re n ta l of Rs. 4 0 0 0 /-  p e r  m o n th  a n d  
for dam ages.

The D efen d an t-ap p e llan t ad m itte d  th e  no tice  d e m an d in g  
the  in crease  in  re n ta l  b u t  averred  th a t  th e  p rem ises  w ere 
governed by  th e  R en t Act a n d  d en ied  th a t  th ey  w ere excep ted  
prem ises.

The D istric t C o u rt of Colom bo by its  ju d g m e n t d a te d  2 8 1*1 
February , 1992 decreed  in  favour of th e  P la in tiff-R esponden t 
w ith d am ag es a t  Rs. 4 0 0 0 /-  p e r m o n th .

The D efen d an t-R esp o n d en t ap p ea led  from  th is  ju d g m e n t 
b u t th e  C ou rt of A ppeal d ism isse d  th e  a p p e a l by  its  ju d g m e n t 
delivered on  18th o f M ay 1999.

O n th e  sa m e  d ay  i. e. on  th e  18th o f M ay 1999 th e  
D efen d an t-ap p e llan t filed a  m o tion  p re su m a b ly  in  th e  R egistry  
to th e  effect th a t

(a) th e  D efe n d an t-ap p e lla n t in te n d s  to ap p e a l to th e  
S u p rem e  C ourt

(b) for a  s ta y  of execu tion

(c) th a t  th e  ca se  be called  on  19. 05. 1999 to  s u p p o rt th is  
m otion.

It w ould  be p e rtin e n t a t  th is  s tag e  to refer to A rticle 128 of 
the  C o n s titu tio n  w h ich  prov ides for ap p e a l from  th e  ju d g m e n t 
of th e  C o u rt of A ppeal a n d  w h ich  is su p p le m e n te d  by R ules of 
P rocedure  provided for by A rticle 136 1(e) 2. 3, a n d  4. T h is  
m otion  clearly  do es  n o t in te n d  to  seek  relief u n d e r  A rticle 
128(1) b u t  u n d e r  Article 128(2) b y w a y  of sp ec ia l leave a n d  th e  
S u p rem e  C ourt R ules 1990 w ould  su p p le m e n t th e  p ro ce d u re  
a s  specified in  P a rt 1 of th e  S u p re m e  C o u rt R u les in  p a r t ic u la r  
R ules 7 ,8  a n d  9. T h o u g h  th e  m o tion  of 18. 05. 1999 s ta te s  th a t  
no tice  h a s  been  given u n d e r  reg is te red  cover it b are ly  se ek s  to 
sa tisfy  th e  req u irem e n ts  of th e  R ules w ith o u t proof of service
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n o r th a t  th e  P lain tiff-R espondent h ad  ad eq u a te  notice of w hat 
w as p roposed  to be su p p o rted  w hen it w as in  fact supported  
on  19. 05. 1999, th e  following day.

The case  w as called in  the  C ourt of Appeal in  O pen C ourt 
w ith  s u c h  u n d u e  h a s te  to be su p p o rted  on  the  19,h of May 
1999, a n d  on  a n  ex p a rte  app lication

(a) the  w rit of execution  w as stayed  u p to  01. 06. 1999

(b) the  C ounsel for D efendant-A ppellant; u n d erto o k  to file 
q u e s tio n s  of law before 01. 06. 1999.

It is m y considered  view th a t  it is inconceivable u n d e r w hat 
provision of w ritten  law or p rac tice  the  C ourt of Appeal stayed 
th e  w rit of execu tion  an d  w h e th e r it w as so s tayed  in  th a t  forum  
or by a  d irec tion  to  th e  D istric t C ourt w h ich  issu ed  the  writ. 
Suffice to s ta te  th a t  su c h  ju risd ic tio n  w ould lay only w ith the 
S u p rem e  C o u rt a n d  the  C ourt of Appeal clearly  ac ted  w ithout 
a n d  beyond its  ju risd ic tio n  an d  th e  o rder is void ab  initio 
w ith o u t m ore.

It is a lso  inconceivable a s  to w h a t provision of law or ru le 
of th e  S u p rem e  C o u rt perm itted  th e  D efendant-A ppellan t to 
file q u e s tio n s  of law  in the  C ourt of A ppeal w hen h is own 
m otion  s ta te d  h is  in ten tio n  to file a n  appeal to the  S uprem e 
C o u rt p re su m a b ly  by way of a n  app lica tion  for special leave.

Be th a t  a s  it m ay, w ritten  q u e s tio n s  of law w ere in fact filed 
on  2 7 lh May, 1999 a n d  the  C ourt of A ppeal by its  o rder of the 
3 I s' of M ay 1999 g ran te d  leave to ap p ea l on  q u e s tio n  (e) an d  the 
w rit w as  s tay ed  u n til th e  decision  of the  S u p rem e  C ourt. W ith 
regard  to s ta y  of w rit w h e th e r of co n sen t or otherw ise  the  order 
of th e  C o u rt of A ppeal on  19. 05. 1999 be ing  void ab  intitio 
all s u b s e q u e n t o rd e rs  in  m y op in ion  a re  p a ten tly  w ithou t 
ju r isd ic tio n  a n d  therefo re  a  nullity .

T he D efendan t-A ppellan t th e re a fte r  m ade  a n  app lication  
for specia l leave to th e  S u p rem e  C ourt on th e  q u e s tio n s  of law
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on w hich leave w as  n o t g ra n te d  by  th e  C o u rt of A ppeal a n d  th a t  
app lication  w as re fu sed  by  th e  S u p re m e  C ourt.

In  the  light of th is  scen a rio  the. P la in tiff-R esponden t u rg ed  
two objections a t  th e  h e a rin g  o f th is  appeal.

1. Is the  o rd er of th e  C o u rt of A ppeal d a te d  31 . 05. 1999 a  
nu llity  by re a s o n  of n o n  com pliance  w ith  th e  p rov isions 
con ta ined  in  R u les of th e  S u p re m e  C o u rt a n d  is  th e  ap p e a l 
un ten ab le .

2. H as the  D efendan t exerc ised  d u e  d iligence a s  conceived by 
Rule 34  of th e  S u p re m e  C ourt R ules a n d  if n o t sh o u ld  the  
appeal be d ism issed .

Article 128(1) of th e  c o n s titu tio n  w h ich  p e rm its  a n  ap p ea l 
to the  S u p rem e  C o u rt w ith  leave of th e  C o u rt of Appieal on  a  
su b s ta n tia l q u e s tio n  o f law  is su p p le m e n te d  by  R ules o f th e  
S uprem e C o u rt of 1990  a s  se t o u t  in  R u les 20(1), 20(2), 20(3), 
21, 22(1), 22(2) a n d  22(3)(5) a n d  (6).

For th e  p u rp o se  of th is  ob jec tion  it w ould  suffice to 
exam ine R ules 22(1) (i), (ii), 22(2) a n d  (3)

Rule 22(1)(2) a n d  (3) re a d s  a s  follows a n d  to  rep ro d u ce  
them  w ould  n o t be  su p e rf lu o u s  to d e te rm in e  th is  q u estio n .

(1) N otw ithstanding th a t no su ch  su bm ission  or applica
tion  has b een  m ade under Rule 20(1) an application  
m ay be m ade orally  by or on  b eh a lf o f  any party  
aggrieved being  a final order, judgm ent, or se n te n c e  on  
the day  su ch  a final order o f  judgm ent is  delivered.

(i) for leave to  appeal to  th e Suprem e Court in  resp ect 
o f a su bstan tia l qu estion  o f law w hich  shall be 
sp ecified  and recorded; or

(ii) for tim e to  con sid er m aking an oral app lication  for 
such  leave.
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(2) An oral app lication  for leave to  appeal shall be 
determ ined  by th e  Court of Appeal forthwith or 
m ay be adjourned for consideration  or determ ination  
w ith in  21  days.

(3) Where an oral application  for tim e to  consider the  
m aking o f an application for leave to  appeal is  made, 
a certified  copy or uncertified  copy o f th e  judgm ent or 
order o f  th e  Court o f Appeal shall be issued  to  the  
Applicant and to  any other parties requiring copies  
w ithin  forty e ight hours. The Court shall forthw ith fix 
a date, n ot later than tw enty  one days from the date 
o f delivery o f such  final order or judgm ent for the  
consideration  o f such  application. On or before the  
date so  fixed , th e  party applying for leave shall 
tender to  Court and to  all other parties present or 
unrepresented a w ritten  sta tem en t o f th e  question  of 
law in respect o f w hich leave to  appeal is sought.

The e m p h a s is  is m ine.

W hat force a n d  w h a t a u th o rity  do the  ru le s  convey and  
w h a t c o n seq u en ces  flow from  a  b rea c h  of th e  ru le s  w hich 
su p p le m e n t th e  s ta tu te  nam ely  Article 128(1) w ith  ru les  of 
p ro ced u re  fo rm u la ted  u n d e r  Article 136(1), (2), (3) an d  (4) to 
su p p le m e n t its  p rocedure .

It w ould  n o t be in ap p ro p ria te  in  o rder to  com plete the  
p ic tu re  to  q u o te  a n  oft q uo ted  p a ssag e  from  Maxwell on 
In te rp re ta tio n  of S ta tu te s  12lh E d ition  a t  page 314  quo ting  
Lord Colridge C .J. a t  page 746  in  W oodw ard v. S arsons111.

“An absolute enactm ent m ust be obeyed or fu lfilled  
exactly, but it is sufficient i f  a  directory enactm ent be 
obeyed or fu lfilled  su bstan tia lly”

a n d  a t  page 3 2 0  of M axweli

“Enactm ents regulating the procedure in Courts are 
usually construed as im perative”.
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In  th is  in s ta n c e  o n  th e  d a y  th e  C o u r t  o f A p p ea l 
delivered ju d g m e n t on  18. 05. 1999 C o u n se l re p re se n tin g  th e  
D efendant-A ppellan t w as  p re se n t a n d  no  o ra l a p p lica tio n  w as  
m ade for leave to  appeal. In  fac t th is  is confirm ed  by  th e  m o tion  
of the  sam e  da te  w h ich  m u s t  p re su m a b ly  hav e  b e e n  filed in  th e  
R egistiy  seek ing  a  s ta y  of w rit, th a t  th ey  s o u g h t to  a p p e a l to  th e  
S u p rem e  C ourt. It cou ld  by  no  m e a n s  be  ta k e n  to  m e a n  a  
w ritten  app lica tion  for leave to  ap p ea l. S u b ru le s  22(1), (2) a n d  
(3) do n o t envisage in  an y  even t a  w ritte n  ap p lic a tio n  b u t  a n  
oral app lica tion  for leave to  ap p e a l a n d  only  w h e n  s u c h  a n  o ra l 
app lication  is m ade  do th e  p rov isions of S u b ru le s  22(2) a n d  
22(3) com e in to  o pera tion . M oreover th e  R ight of A ppeal flows 
from  Art icle 128(1) of th e  C o n s titu tio n  a n d  th e  R u les a re  R ules 
of the  S u p rem e  C ourt.

In an y  even t th e  a b sen c e  of th e  a p p lica tio n  for leave to  
appeal does n o t c a u se  p re ju d ice  to th e  D efendan t-A ppe llan t 
since h e  w ould  in  an y  even t a s  he  p ro fessed  to  a n d  p roposed  
to do in  h is  m otion  of th e  18th o f A u g u st 1990 hav e  th e  rig h t to 
seek  refuge u n d e r  Rule 7 an d  seek  specia l leave to  a p p e a l to  th e  
S up rem e C ourt so th a t  even if he  a c ted  in  th e  m is ta k e n  belief 
of fact o r law a s  to th e  co rrec t p ro ce d u re  s u c h  a c t  w ould  n o t 
c a u se  p re jud ice  to  him .

It h a s  been  u rged  on  b e h a lf  of th e  D efendan t-A ppe llan t 
th a t s ince  n o n  com pliance  of th e  ru le s  d o es  n o t have  p en a l 
co n seq u en ces  env isaged  in  th e  R u les itse lf  th ey  a re  only 
enab ling  gu idelines a n d  th a t  th e  a p p lica tio n  for leave to  ap p ea l 
could  have been  filed o r even m ad e  w ith in  th e  21 d ay s  a n d  
o rder m ad e  by th e  C o u rt of A ppeal w ith in  a n d  before  th e  expiry 
of 21 days.

It h a s  b een  th e  p rac tice  th a t  a s  em pow ered  by th e  R ules 
all leave to  ap p ea l ap p lic a tio n s  in  o u r  ex p erien ce  w ere m ad e  
a n d  righ tly  so on  th e  d ay  ju d g m e n t w a s  delivered , orally, in  
O pen  C ourt, a n d  only if an y  ap p lica tio n  is so  m ad e  on  th e  day  
ju d g m e n t is delivered; th a t  a  p o s tp o n e m e n t is g ra n te d  u n d e r
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th e  R ules for w ritten  q u es tio n s  of law to be subm itted  and  
d e te rm in ed  w ith in  21 days. Any o ther a lte rna tive  a rgum en t 
ad d u ced  is b u t  a  va in  a tte m p t to ren d er so grave a defect in 
p ro ced u re  cu rab le  a t  th e  d isc re tion  of Court.

B u t c a n  th e  C ourt condone su c h  a  grave defect of non 
com pliance, a  defect w h ich  is conditioned  w ith  a  tim e lim it in 
th a t  it sh o u ld  be  m ade  on  th e  ju d g m e n t is delivered?

I do concede th a t  in  a p p ro p ria te  c irc u m stan c e s  non  
com pliance w ith  th e  ru le s  m ay  be curab le . T h u s  in  the  case  of 
Kiriw anthe an d  another u. N avaratne,121;

F ernando , J .  held :-

“The weight o f authority thus favours the view that 
while these rules (Rule 46, 47, 49, 35) must be 
complied w ith  the law does not require or perm it an 
autom atic d ism issal o f  the application or appeal 
o f  the p a r ty  in default. The consequence o f non 
compliance (by reason o f im possibility or fo r  any 
other reason) is a m atterfalling within the discretion  
o f  the Court to be exercised in considering the nature 
o f  the defau lt a s  well as the excuse or explanation in 
the context o f  the particu lar rule. "

or a s  S h a rv a n a n d a , J .  sa id  in  R ash eedA li v. M oham edAli 
an d  O thers131 a t  278  in  a  d isse n tin g  ju d g m en t;

“These rules are designed to fa c ilita te  ju stice  and 
fu rth er  its  ends. They are not designed to trip the 
petitio n erfo r ju stice . Too technical a construction o f  
the Rules should be guarded against. ”

In  th is  in s ta n c e  th e re  is no d o u b t a  d e fau lt by non  
com pliance  w ith  R ule 22(1). No ex p lan a tio n  for su c h  defau lt 
h a s  b e e n  fo r th c o m in g  a n d  in fe re n t ia l ly  is  re p e a te d ly  
c o n tin u e d  excep t for th e  sp u r io u s  ex cu se  th a t  s u c h  an
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app lication  could be m ad e  s in ce  it n o t so  p ro h ib ited , in  w riting  
w ith in  21 days of the  ju d g m e n t. T here  c a n  be  no  p re ju d ice  a s  
the  D efendan t-P etitioner h a d  a  r ig h t to have rec o u rse  to Rule 
7 and  in  fact d id w ith  reg a rd  to w h a t w as  re fu sed  by th e  C o u rt 
of Appeal. He could  n o t b e  in fe rred  to be  u n d e r  a  m is ta k e n  
belief of fact o r law  a s  th e  m o tion  of 18. 05. 1999 in d ica ted  h is  
in ten tion  to  m ake  a n  ap p lica tio n  for specia l leave to  th e  
S uprem e C ourt an d  n o t for leave to ap p ea l from  th e  C o u rt of 
Appeal. W hen th e re  w as  a  d e fa u lt o f R ule 35  of th e  S u p re m e  
C o u rt R ules it w as  h e ld  in  th e  c a se  o f J a y a w ic k ra m a  
Som esw aran M anthri & C om pany v. J in a d a sa ,4) th a t,

“The appellant fa ile d  to f i le  w ritten  subm issions 
as required by Rule 35 o f  the Supreme Court Rules 
1978 and w as unable to tender an excuse fo r  not 
so tendering w ritten  subm ission. The appeal has 
therefore to be dism issed fo r  fa ilu re  to show due 
diligence fo r  the purpose o f prosecuting the appea l.”

I have referred  to th e  p rac tice  of th e  C ou rt of A ppeal in  
respec t of the  a p p lica tio n s  for leave to ap p ea l a n d  su c h  
practice  h a s  by itse lf th e  force of law. I am  su p p o rte d  by the  
decision  in  A spinall v. Suttonr51 a t  page 3 5 0  of W right J .

“We have consulted the officers o f  the crown office 
and we fin d  the practice  is perfectly se ttled . A case  
sta ted  by the ju stices  m ust be lodged a t the crown 
office w ithin 3 da ys  a fter  the receipt by the Appellant. 
We m ust therefore give effect to the objection. ”

in  w h ich  th e  re q u ire m e n t of a  ru le  th a t  th e  A ppellan t 
tra n sm its  th e  case  to th e  C o u rt w ith in  3 day s h a d  n o t b een  
com plied w ith  h a d  no  p e n a lty  for n o n  com pliance, gave rise  to 
the  objection being  u p h e ld .

So also  Fry, LJ in  th e  ca se  of A n laby an d  O thers v. 
Praetorius161 w ho co n sid e red  th e  m o st m ateria l q u e s tio n  to  be 
one of p rac tice  w hen  th e re  w as  no p ena lty  a tta c h e d  to th e  n o n
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com pliance of a  ru le  w here the  service of a  w rit w hich w as no t 
en d o rsed  a s  requ ired  by th e  ru les  w ith in  th ree  day of service 
held  a t  page 768.

“The judgm ent entered was premature and irregular. 
In such a case the right o f the Defendant to se t aside 
the judgm ent is made ex debito justitae and there are 
good grounds why th a t should be so became the entry  
o f  the judgm ent is a serious m atter, 'leading to the 
issue o f  execution and possibly to an action fo r  
trespass”

T h u s  th e  fact th a t  no pena lty  is p rescribed  in the  ru les 
does n o t b e a r  g round  to su p p o rt the  a rg u m en t th a t non 
com pliance w ith  a  ru le  of the  S uprem e C ourt w hich is g rounded 
in  firm  p rac tice  is a  c u rab le  irregularity .

M oreover th e  ru le  specified  th e  tim e a t  w h ich  th e  
ap p lica tion  for leave to  ap p ea l h a s  to be m ade. It is u rged  th a t  
th is  c a n  be ex tended  to m ean  a n  e lastic  21 days. In th e  case 
of B arker u. Palmerm.

It w as held  th a t  th e  provision  in  Rule 7 w ith resp ec t to the 
tim e of delivery^ of the  su m m o n s  to the  bailiff w as obligatory 
a n d  n o t m erely  d irecto ry  a n d  therefore  the  ju d g e  o u g h t no t to 
have  tried  th e  case .

Grove, J .  a t page 10 of th is  ju d g m e n t w ent on to e laborate  
th u s .

“The rule is th a t the provisions with respect o f  time 
are obligatory unless the power o f  extending the time 
is given to the Court and there is no such power here. ”

T he w o rd s of S u b ru le s  22(1), (2) a n d  (3) have  sim ilar 
co n te n t a n d  a re  p reem p to ry  a n d  give no m ore d isc re tion  th a n  
w h a t th e  o rd in a ry  m ean in g  conveys.
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W hat is left for m e to  co n sid e r is w h e th e r  th e  d e fa u lt o r  n o n  
com pliance w ith  Rule 22(1), (2) a n d  (3) is a n  irreg u la rity  w h ich  
can  be w aived. W hilst accepting  the  view expressed  by F em an d o , 
J .  in  K iriw antha an d  another v. N avaratne  in  reg a rd  to R ule 4 6 , 
47, 49  a n d  35  an d  of S h a rv a n a n d a , J .  in  R a sh eed  Ali v. 
M oham ed Ali an d  o thers(S upra) w h a t re a so n  if a n y  cou ld  be 
given for the  d e fau lt in  the  in s ta n t  case . I And no  ex p la n a tio n  
h a s  been  given n o r  c a n  be given a t  all th a t  is  rea so n ab le , cogen t 
a n d  accep tab le  to  view it m erely  a s  a n  irregu larity .

In th e  ca se  of Harnp A dam s v. Hall181 it w as  he ld  th a t;

“non compliance w ith  order lx ., r.15 w as not an 
irregularity which could be waived and th a t the  
P lain tiff not having complied w ith  the rule w as not 
entitled to proceed by defau lt and th a t the judgm ent 
and verdict be se t aside. ”

The o rd er referred  to  in  th is  ca se  w as a  ru le  a s  se en  in  th e  
rea so n in g  of B uckly LJ. q u o ted  h ere inafter.

I quo te  w ith  app ro v a l th e  rea so n in g  w h ich  is very  a p t  to 
th e  fac ts  o f th is  ca se  o f Buckly LJ a t  page 9 4 5  in  H am p A d a m s  
v. Hail(Supra):

“The Judgment and the assessm ent o f  dam ages w as  
plain ly wrong, unless Order lx ., r.15 can be read in 
the way: ‘o th erw ise  the P la in tiff  sh a ll not be 
a t liberty, in case o f non-appearance, to proceed  
by d e fa u lt un less th e Court or a  ju d g e  sh a ll  
retrospectively th ink proper to give effect to the 
judgm ent as i f  the rule had been com plied with. ’ But 
supposing th a t the rule could be read in th a t way, 
ought the Court retrospectively to trea t proceedings  
as valid which have been taken against a  Defendant 
in his absence?! th ink not. Where a P la in tiff proceeds  
by default every s tep  in the proceedings m ust s tr ic tly  
comply w ith  the rules; th a t is a m atter s tr ic tiss im i 
ju ris. That has not been done in th is case, and on
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these grounds I am o f  opinion that this judgment 
m ust be se t aside. ”

The n o n  com pliance  in  th is  case  is no m ere irregularity  
a n d  no m a n n e r  of ex p la n a tio n  c a n  possib le  rectify it. W hat 
rem a in s  to be conside red  now  is th e  consequence  of su ch  
d efau lt o r n o n  com pliance  w h ich  is incu rab le .

T he ru le s  specified a  tim e a t  w h ich  the  leave to appeal 
ap p lica tio n  h a d  to be  m ade. It is c lear th a t  the  app lication  for 
leave to ap p ea l w as n o t m ade  w hen  ju d g m e n t w as delivered. 
O n th e  co n tra ry  th e  m otion  of th e  18th of May 1999 w hen 
ju d g m e n t w as delivered so u g h t to ind ica te  a n  in ten tio n  to 
app ly  for leave p re su m a b ly  specia l leave to the  S u p rem e  Court. 
The q u e s tio n s  of law  w ere never suggested  orally  w hen 
ju d g m e n t w as delivered n o r  w as a n  app lica tion  for leave to 
ap p ea l m ade  orally a t  an y  tim e even w ith in  the  21 days or for 
w ritten  q u e s tio n s  of law  to be ten d ered . W ritten  q u es tio n s  of 
law  w ere ten d e red  only  on  2 7 Ul of May 1999. No exp lana tion  for 
th ese  lap se s  h a s  b een  ten d e red  n o r are  they  forthcom ing. 
W here the  p ro ced u re  is w rong  th e  ju d g m e n t or o rder of 31. 05. 
1999 c a n n o t be  righ t. T he failure  to com ply w as of a  grave and 
fu n d am e n ta l n a tu re .

It w as decided  in  th e  ca se  of Pritchard, deed  Pritchard u. 
Deo.con an d  others191.

“That originating summons had never been issued 
and w as a nullity ah initio, fo r  where an action was 
commenced by an originating summons, which was 
purely a creature o f  the Rules o f  the Supreme Court, 
and th a t summons w as not issued in accordance 
w ith  the only relevant rule, Order 54, r.4B, that 
constitu ted afundam enta lfa ilure to comply with the 
requirements o f  section 225 o f  the Supreme Court of 
Judicature (Consolidation) Act, 1925, relating to the 
issue o f  civil proceedings; and the Court had no power 
under R.S.C., Ord. 70, r .l ,  to cure proceedings which 
were a nullity. ”
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So also  in  th e  ca se  of H ew itson a n d  Milner v. Fabref101 it w as  
held  tha t:

“the service o f  the w rit instead o f  a  notice w as a  
nullity, and not a mere irregularity, and th a t the  
order fo r  service o f  the w rit and all subsequent 
proceedings m ust be se t aside. ”

In  th is  case  too th e  n o n  com pliance  w ith  S u b ru le s  22(1),
(2) a n d  (3) c o n s t i tu te d  a  f u n d a m e n ta l  f a i lu re ,  g ra v e  
a n d  irrem ediab le  a n d  s u c h  fa ilu re  a m o u n te d  to  th e  n o n  
com pliance  w ith  A rticle 128(1) w h ich  c o n s titu te d  th e  en tire  
p roceed ings in  th e  C o u rt of A ppeal a fte r th e  delivery  o f 
ju d g m e n t on  18. 05. 2 0 0 0  a  nu llity  a n d  in  p a r t ic u la r  th e  o rd e r  
of 31. 05. 1999 g ran tin g  leave to  ap p ea l o n  q u e s tio n  (e).

I have a lready  for th e  re a so n s  given held  th a t  th e  o rd e r  to 
s tay  the  w rit of execu tion  h a s  b e e n  m ad e  w ith o u t ju r isd ic tio n .

I hold th a t  th e  ap p ea l is re jected  on  th e  p u rp o rte d  o rd e r  of 
th e  C ou rt of A ppeal d a te d  3 1 st of May 1999 g ra n tin g  leave 
to ap p ea l on  q u e s tio n  (e) a s  th a t  o rd e r by re a so n  of n o n  
com pliance w ith  th e  m an d a to ry  provision  of S u b  ru le s  22(1),
(2) a n d  (3) is a  nullity .

In  view of th e  co n c lu sio n  I have a lread y  com e to it w ould  
be u n n e c e ssa ry  to exam ine  w h e th e r  the  D efendan t-A ppellan t 
h a s  exercised  d u e  diligence.

I u p h o ld  th e  ob jec tion  of th e  P la in tiff-R esponden t th a t  the  
o rd er of 31. 05. 1999 is a  nu llity  an d  th e  ap p e a l is re jected . I 
aw ard  th e  P lain tiff-R esponden t c o s ts  fixed a t  Rs. 1 5 0 0 0 /- .

DHEERARATNE, J . - I agree.

W IJETUNG E, J .  - I agree.

A ppea l Rejected.


