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THE PEOPLE S BANK
v.

NEW LANKA MERCHANTS LTD.

COURT OF APPEAL.
S.P. GOONEWARDENE.J. AND K. VIKNARAJAH. J.
C.A. NO. 510/79 (F) - D. C. COLOMBO No. C/1169/M.
JANUARY 21, 1989.

Negligence - Customer o f Bank suffering loss on wrong inform ation by Bank employee 
Re-realization o f cheque - Liability o f Bank.

A customer of a firm on tendering cheque for goods purchased was told the balance cash 
and goods would be delivered to him only upon realisation of the cheque. An employee 
of the firm's bank inquired from a Bank employee whether the cheque was realised. The 
Bank employee told the employee of the firm that the cheque had been honoured 
whereupon the firm released the goods and the balance cash to its customer. Later it was 
found that the cheque had been in fact dishonoured.

Held:

The Bank's employee was entitled to furnish the information in response to the inquiry 
made by the employee of the firm. As a result of the Bank employee giving the wrong 
information that the cheque was honoured when in fact it was not. the firm suffered loss 
in the value of the cheque. The firm was entitled to act on the information given by the 
Bank's employee and the Bank is liable for the negligence of its employee and must make 
good the loss sustained by the firm.

APPEAL from a judgment of the District Court of Colombo.

S. Sivarasa with W. D. D. Weerasinghe for the Defendant - Appellant.
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H. L. de Silva, P. C. with S. Mahenthiran for the Plaintiff - Respondent.

Cur. adv. vult
March 17. 1989.
S. B. GOONEWARDENE, J.

The p la in tiff filed  th is  action  seeking  recovery of a sum  of Rs. 9 ,213.66 
from  the D efendant Bank the appe llan t in th is  case. The factual back

g round  of the  case w as thus. The p la intiff w as at all tim es m ateria l a 
cu s tom er of the  d e fendan t bank and m ainta ined a curren t account with 

it. O n 12.11.74 a person representing  h im self as one G. M. Perera 

p resen ted  h im self at the business estab lishm ent of the p la in tiff and 

tendered  to it a cheque  p i  w h ich  on the face of it w as  fo r a sum  of Rs. 

9 ,21 3 .66  and d raw n in the nam e of G. M. Perera by G eorge S tew art & Co 

on The N ationa l & G rind lays Bank. It w as so tendered  after a purported 

endorsem en t, aga inst the purchase  of som e goods from  the pla intiff. The 

am ount on  the  cheque  being in excess of the va lue of the goods the 

p la in tiff gave  h im  a sum  of Rs. 5.31 in cash  and it w as agreed that it was 

on ly  a fte r the rea lisa tion  of the cheque that a fu rthe r sum  of Rs. 8 ,000 was 

to  be paid to  such  person. The ba lance then represen ted  the value of the 

goods  purchased  w h ich  goods too w ere to be de livered  on ly  after the 

rea liza tion  of the  cheque . On the  sam e day the p la in tiff c red ited  this 

cheque  P1 to its cu rren t account w ith  the de fendan t Bank. On 15th 

N ovem ber, 1974 Francis an em ployee of the p la in tiff ca lled over at the 

d e fe nd a n t Bank to inquire  w h e th e r the  cheque  had been rea lised and 

w as d irec ted  to  ca ll o ve r again a round 12.30 p.m . to be notified  w hether 

tha t had happened. Such person w hen  he p re s e n te '. h im self accordingly 

w as in fo rm ed tha t the  cheque  had been realised, 'n  consequence  of that 

s ta tem ent the  person  w ho tendered  the cheque  to the pla intiff w as paid 

a sum  of Rs. 8 ,000 and the  goods purchased  w ere  also de live red  to him. 

O n the  18th of N ovem ber, 1974 the de fendan t 3 a n k  had been notified  by 

the  N ationa l & G rind lays  B a n k th a t the cheque had been d ishonoured  and 

the  de fe nd a n t B ank rece ived  it back as a ‘late retu rn  ch e q u e ’.

T he  issue in the case as the  D istrict Judge saw  it w as w he ther in these 

c ircu m stan ces  w he re  an em p loyee  of the  d e fendan t Bank by the name 

of De S ilva  m ade  th is  rep resen ta tion  to the p la in tiff 's  agent Francis that 

the  ch eq ue  P1 had been honoured, w h ich  resu lted  in the p la intiff parting 

w ith  the  va lue  of the  cheque  on its face  in goods and cash and 

co nse qu en tly  susta ined  th is loss upon the de fendan t Bank subsequently
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deb iting  th is  am o un t to  its accoun t, the  p la in tiff w as  en titled  to  recover 

such loss fro m  the  de fe nd a n t Bank.

The D istric t Ju dg e  w as o f the  v iew  tha t the re  w as  as he te rm e d  it, 

neg ligence on  the  part o f the  d e fe n d a n t B ank and the  p rinc ipa l a rgum en t 

of C ounse l fo r it at the  hea rin g  be fo re  us w a s  th a t in the  absence  of an 

issue w ith  respect to  neg ligence  th e  D is tric t Judge  m isd ire c te d  h im se lf in 

com ing  to  th a t fin d ing  and th e re fo re  his jud gm e n t ca nn o t be a llow ed  to 

stand.

It canno t be  d o u b te d  that a cu s to m e r of the  B ank is e n titled  to  m ake an 

inqu iry o f th is  na tu re  as w as  done  by the  agent of th e  p la in tiff here  and 

act upon  the  bas is  tha t the  in fo rm a tion  so  g ive n  is co rrect. C ounse l 

e ndeavoured  to  co n te n d  that such  an inqu iry  m ust be  d irec ted  to  a 

responsib le  o ff icer w h o  has a u th o rity  to  g ive  tha t in fo rm a tion  and th a t w as 

not so in th is  case . I am  of the  v iew  th a t th is  co n te n tio n  is sca rce ly  

cons is ten t w ith  the  te s tim o ny  of the  B ank M an ag er H ew a w ho  w as 

function ing  in th a t ca p a c ity  at the  m a te ria l tim e  and w ho  w as ca lled  as its 

w itness by the  d e fe nd a n t B ank. T he re  can  be no d oub t upon an e xa m i

nation o f the  e v id en ce  of tha t w itn e ss  that the  inqu iry  m ade by the 

p la in tiff's  agent from  w itn e ss  De S ilva, the  B a nk 's  e m p loyee , e n titled  such 

em p loyee  to g ive  tha t in fo rm a tion  in the  m an ne r he d id. It fo llow s 

th ere fo re  fro m  tha t, th a t the p la in tiff w as  en title d  to  act upo n  a fo o tin g  of 

the co rrec tne ss  o f the  in fo rm a tion  so g iven. The  co m m en t, it is apt to 

state at th is  po in t has been  m ade  by the D istric t Judge  that De S ilva, the 

B a n k ’s e m p loyee , w as  p resen t in C ourt and w as not ca lled  as a w itne ss  

fo r the  de fe nd a n t to  re fu te  the  te s tim o n y  of the  p la in tiff 's  agent F rancis  

w ho m ade  the  inqu iry  from  him . The  D istrict Ju d g e 's  co nc lus io n  the re fo re  

that in the  even t De S ilva  had p ro v id e d  th is  in fo rm a tion  to  F rancis  is in 

my v iew  w a rra n te d  in the  c ircu m s ta n ce s  of the case.

To hark b a ck  to the  po in t ta ken  re la ting  to the find ing  of neg ligence, 

there  w as  e v id en ce  be fo re  the  D istrict Ju dg e  to  suggest that at the tim e 

th is  in fo rm a tion  w as  p rov ided  by De S ilva  to  F ranc is , N a tiona l & G rind lays  

B ank had notified  the  d e fe nd a n t B ank by te lep ho ne  th a t the  cheque  w as 

be ing  d ishonoured . T ha t in fo rm a tion  u n fo rtun a te ly  had not been  c o m m u 

n ica ted  by the M an ag er H ew a to  De S ilva  nor had  he m ade any entry  in 

the ledge r w h ich  w ou ld  have  ena b led  any one  e xam in ing  such ledge r to 

learn tha t fact. This, the  D istrict Ju dg e  has th ou gh t w as a s ing u la r lapse
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fo r w h ich  the  de fendan t m ust u ltim ate ly  bear responsib ility . One cannot 
quarre l w ith  such a view  that the  bank m ust hold itself responsib le  fo r a 
lapse of th is nature  on the part o f its branch m anager.

T he  case  p resen ted  to the D istrict C ourt by the pla intiff upon its 
p lead ings as C ounse l fo r the respondent pointed  out to  us conta ined the 
fo llow ing  assertions:

“ In the a fte rnoon  of the 15th of N ovem ber, 1974

The p la in tiff on inqu iry w as in form ed by the d e fendant Bank that the 
p la in tiff cou ld  d raw  on the said ch e q u e ...............................

The  p la in tiff s ta tes that the de fendant had acted in b reach  of its duty 
to  the  p la in tiff as a cus tom er of the  B a n k ..........................

O ne sees there fo re  at a g lance that that essentia lly  w as the case 
p re sen te d  by the  p la in tiff and the case in answ er ol the  de fendant upon 
its p lead ings w ith  respect to that w as substantia lly  a denia l. In the 
c ircu m stan ces  a ttend ing  the events of the day th is in fo rm ation  w hich  w as 
g ive n  to  the p la in tiff 's  agent by De S ilva the d e fendan t's  e m p lo ye e , as the 
D istrict Judge  found, resu lted  in the subsequen t action taken by the 
p la in tiff in parting  w ith  its m oney and goods w hereas if the de fendant's  
o ffice rs  had  acted  c ircum spectly  such an incorrect sta tem ent w ou ld  not 
have been m ade. It w as there fo re  not unreasonab le  fo r the D istrict Judge 
to have  th ou gh t as he did that responsib ility  m ust be a ttributed  to the 
d e fendan t. In w ha te ve r w ay one characte rises th is  lapse on the part of the 
bank o ffic ia ls , w h e th e r as neg ligence or ca re lessness  r r ind iffe rence, it 
does not seem  to m e that there  can be any doubt upon the p lead ings and 
upon the issues in the case that the de fendan t had to m ake good the loss 

the  p la in tiff w as  ca lled  upon to bear w h ich  loss undoub ted ly  w as a ttr ib u t
able  to  the acts  of the  de fe nd a n t's  agent.

I m ust o bse rve  in passing  that it w ou ld  appear Irom  the ev idence that 
the  de fe nd a n t w as  not ob liged  to take back from  N ationa l & G rind lays 
Bank th is  ‘ late retu rn  ch e q u e ’ as P1 w as te rm ed. If it chose  to do that in 

a d isp lay  of generos ity  tow ards N ationa l & G rind lays Bank, the p la intiff in 
m y v iew  canno t be ca lled upon to m eet the cost of that generos ity .

T ak in g  the case  as a w ho le  I am  of the v iew  that the p lead ings and 
issues w ere  adequate  for the purposes of g iv ing  the pla intiff the relief it
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sought and the answer to the issues before the District Judge which in my 
view were amply supported by the evidence also rendered it necessary 
(hat the plaintiff should have such relief. I find it difficult to characterise the 
findings of the District Judge as unreasonable or the result which he 
reached as unwarranted. Indeed I would say that any other view taken 
here in appeal to the effect that the defendant must succeed could hardly 
tie described as meeting the justice of the case.

I would therefore affirm the judgment of the District Judge and dismiss 
this appeal with costs.

VIKNARAJAH, J. - 1 agree.

Appeal dismissed.


