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JANSZ
V.

AIR LANKA LIMITED AND OTHERS

SUPREME COURT
SAMARAKOON. Q.C.. C.J.. WANASUNDERA. J.. RATWATTE. J..
RANASINGHE. J. AND ABDUL CADER. J.
SUPREME COURT APPLICATION NO. 45 /83  
AUGUST 29 AND 30, 1983

Fundamental Rights — Application under Article 126 of the Constitution — 
Article 14(1) (d) and 14(1) (g) of the Constitution — Infringment by executive or 
administrative action.

The Petitioner, the Chief Flight Engineer of Air Lanka was also the Secretary of 
the Flight Engineers' Union. It was alleged that the rights guaranteed to him by 
Article 14(1) (d) and 14(1) (g) of the Constitution of the Democratic Socialist 
Republic of Sri Lanka had been infringed by executive or administrative action. 
The Petitioner prayed for an order directing the Respondent not to proceed with 
the disciplinary inquiry against him and also to withdraw the order of 
interdiction.

Held -
The Petitioner has failed to establish that he has been victimized on account of 
trade union activities.

APPLICATION under Article 1 26 of the Constitution.

S. Nadesan. Q.C. with S.H.M. Reeza for Petitioner.
E. S. Amerasinghe S.A. with L.C. Seneviratne and S.L. Gunasekera for 1st 
Respondent.
K. N. Choksy. S.A. with Mark Fernando and Miss I. R. Rajapakse for 2nd 
Respondent.

Cur.adv.vult

August 30. 1983.
RATWATTE. J.

A t th e  c o n c lu s io n  o f the  a rgum en ts  o f learned C ounse l fo r  the  
P e titione r in th is  case on  3 0 .0 8 .1  9 8 3  w e m ade o rd e r d ism iss in g  
the  P e titione r's  a p p lic a tio n  w ith  cos ts  and in d ica te d  th a t w e 
w o u ld  de live r o u r reasons la ter. W e n o w  g ive o u r reasons.

The P e titio n e r f ile d  th is  A p p lic a tio n  on  1 3 .0 7 .1 9 8 3  invok ing  
th e  ju r is d ic t io n  o f  th is  C o u r t  u n d e r  A r t ic le  1 2 6  o f  th e
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C o n s titu tio n . The P e titio n e r is the  C h ie f F ligh t E ng ineer in  A ir 
Lanka, and is p re se n tly  u n d e r in te rd ic tio n . He is a lso  the  
S ecre ta ry  o f the  F lig h t E ng inee rs ' U n ion o f Sri Lanka (re fe rred  to  
h e re ina fte r as th e  U n ion), th e  Trade U n ion  o f the  F ligh t E ng inee rs  
o f Sri Lanka fo rm e d  in th e  year 1 9 7 8 . The P e titio n e r c o m p la in s  
th a t th e  fu n d a m e n ta l r ig h ts  gua ran teed  to  h im  by A rtic le  14( 1 )(d) 
and A r t ic le  14 (1  )(g ) h ave  been  in f r in g e d  by e x e c u tiv e  o r 
a d m in is tra t iv e  a c t io n . T he  fu n d a m e n ta l r ig h ts  g u a ra n te e d  by 
th e se  A r t ic le s  re s p e c tiv e ly  are : The fre e d o m  o f a s s o c ia tio n , 
th e  fre e d o m  to  fo rm  and  jo in  a tra d e  u n io n  and th e  fre e d o m  to  
e n g a g e  by o n e s e lf o r  in a s s o c ia tio n  w ith  o th e rs  in any la w fu l 
o c c u p a tio n , p ro fe s s io n , tra d e , b u s in e ss  o r e n te rp r is e .

The 1st R e sp o n d e n t is A ir  Lanka L td ., a p u b lic  c o m p a n y  
in c o rp o ra te d  u n d e r  th e  p ro v is io n s  o f th e  C o m p a n ie s  
O rd in a n c e . T he  2 n d  R e s p o n d e n t is th e  C h a irm a n  and 
M a n a g in g  D ire c to r  o f th e  1st R e sp o n d e n t C o m p a n y  and th e  
3 rd  R e sp o n d e n t is th e  A tto rn e y  G enera l. The a v e rm e n ts  in 
p a ra g ra p h s  6 and 7 o f th e  p e t it io n  s h o w  th a t th e  G o v e rn m e n t 
o f S ri Lanka h o ld s  m o re  th a n  90 %  o f th e  sh a re s  in  th e  1st 
R e sp o n d e n t C o m p a n y . The b a la n ce  sha res  are he ld  by th re e  
S ta te  C o rp o ra t io n s . In te rm s  o f th e  A r t ic le s  o f A s s o c ia t io n  o f 
th e  C o m p a n y  th e  G o v e rn m e n t a p p o in te d  th e  f ir s t  B oa rd  o f 
D ire c to rs  and as lo n g  as th e  G o ve rn m e n t h o ld s , w h e th e r  
d ire c t ly  o r th ro u g h  a n y  G o v e rn m e n t In s t itu t io n  o r  C o rp o ra t io n , 
n o t less th a n  60 %  o f th e  issued  c a p ita l, th e  G o v e rn m e n t s h a ll 
be e n t it le d  to  n o m in a te  th e  m a jo r ity  o f th e  B oa rd . T hese  
a ve rm e n ts  have been  a d m itte d  by th e  2 n d  R e sp o n d e n t in h is  
a ffid a v it.

The P e tit io n e r 's  case  b r ie f ly  is as fo llo w s : On 1 6 .0 9 .1 9 8 2  
th e  P e tit io n e r w a s  a m e m b e r o f th e  c re w  f ly in g  th e  a irc ra f t  
T r is ta r 4R — A1 M . The C a p ta in  o f th e  a irc ra ft  w as C a p ta in  
S u m e ro l and  th e  o th e r  m e m b e rs  o f th e  o p e ra tin g  c re w  w e re  
th e  P e tit io n e r. F lig h t O ff ic e r  V a jira p a n i, and C ade t P ilo t 
Senanayake. W h ile  th e  a irc ra ft w as c ru is in g  on  th e  
H o n g k o n g /B a n g k o k  s e c to r  C a p ta in  S u m e ro l a tte m p te d  to  
a ssa u lt th e  P e tit io n e r in  th e  c o c k p it. The d e ta ils  o f th e  in c id e n t 
a re  se t o u t in th e  le tte r  P4 d a ted  1 5 .1 0 .1 9 8 2  se n t by th e  
P e tit io n e r to  th e  2 n d  R e sp o n d e n t re q u e s tin g  th a t an in q u iry  be
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held. It appears fro m  P4 th a t th e  in c id e n t arose as a resu lt o f 
ce rta in  ques tion s  p u t by C apta in  S um ero l to  C adet P ilo t 
Senanayake w h o  w as u n d e rg o in g  tra in in g . The P e titione r is 
stated to  have in te rce d e d  on  b e h a lf o f Senanayake as he fe lt th a t 
ce rta in  u n fa ir q u e s tio n s  w e re  be ing  p u t to  Senanayake. The 
P e titione r's  un io n  had a lso  sen t th e  le tte r P5 da ted  2 5 .1 0 .1 9 8 2  
to  the  G enera l M a n a g e r (T echn ica l) C apta in  C arro ll (h e re in a fte r 
re fe rred  to  as C ap ta in  C a rro ll) a lso  c o m p la in in g  a b o u t th e  sam e 
in c id e n t and asking fo r  an im m e d ia te  inqu iry . C ap ta in  C a rro ll 
sen t th e  le tte r P6 da ted  09 .1  1.1 9 8 2  to  th e  P e titio n e r in fo rm in g  
h im  th a t he held an in q u iry  in to  the  P e titione r's  c o m p la in t P4 and 
had in te rv iew ed  C ap ta in  S um ero l. V a jirapan i and Senanayake. 
C apta in  C a rro ll sta tes in P6 th a t "a ll agreed th a t the re  w as som e 
a rg u m e n t and d iscu ss io n  in th e  c o c k p it bu t th a t the re  w as no 
loss o f c o n tro l by C apta in  S u m e ro l" and th a t th e  P e titione r w as 
n o t in dange r o f phys ica l v io le n ce  at any tim e. C apta in  C a rro ll 
suggests  th a t the re  m ay have been a lack o f u n d e rs ta n d in g  by 
bo th  parties  due to  langua ge  d iff ic u lt ie s . He s ta ted th a t "n o  
ev idence exists on w h ic h  any ac tion  can be taken and w e m us t 
co n s id e r th is  m a tte r c lo se d ". He a lso stated th a t the  C ap ta in  in 
co m m a n d  had th e  lega l r ig h t to  q ue ry  anyone on  board  and w as 
re spons ib le  fo r  th e  safe ty  o f th e  a irc ra ft. The un io n  re ite ra ted  its 
request fo r  an im p a rtia l in q u iry  by its le tte r o f 3 0 .1 2 .1 9 8 2  
addressed to  C apta in  C a rro ll (a copy  o f th is  le tte r has n o t been 
m arked). A long  w ith  th a t le tte r the  un ion  had fo rw a rd e d  tw o  
a ffidav its  fro m  C adet P ilo t Senanayake and F ligh t O ffice r 
V a jira p a n i m arked P7 and P8 respective ly . On 0 3 .0 1 .1 9 8 3  
C apta in  C arro ll is said to  have m et th e  P e titione r and g iven th e  
P e titione r an "u lt im a tu m " to  res ign  fro m  his un ion . The P e titione r 
re fused to  do  so saying th a t it  w as his fu n d a m e n ta l r ig h t to  jo in  a 
trade  u n io n  o f his cho ice . The P e titione r states th a t th is  "ve rba l 
u lt im a tu m " was fo llo w e d  by th e  c irc u la r  P9 dated 1 0 .0 1 .1 9 8 3  
w h ic h  a cc o rd in g  to  ’ the  P e titio n e r requ ired  the  P e titione r's  
re s ig n a tio n  fro m  the  un ion . S om e tim e  la te r w hen  the  P e titione r 
had a rrived  fro m  a flig h t, he had been in fo rm e d  by the  A ss is tan t 
M a nage r F ligh t O p e ra tions  C ap ta in  Ba ladharan (he re ina fte r 
re fe rred  to  as C apta in  B a ladharan) th a t he had been d ire c te d  by 
C apta in  C arro ll to  suspend  th e  P e titione r fro m  all d u ties  u n til 
C ap ta in  C a rro ll's  re tu rn . Th is w as c o n firm e d  by th e  le tte r P 10
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dated  2 7 .0 1 .1 9 8 3  addressed to  th e  P e titione r by C apta in  
B a ladha ran . By th e  le tte r P 1 1 da ted  0 1 .0 2 .1 9 8 3 .  th e  M anage r 
F ligh t O pera tions  C apta in  Pink (re fe rred  to  h e re in a fte r as C apta in  
Pink) in fo rm e d  th e  P e titione r th a t th e  su spens io n  re fe rred  to  in 
P 10 "ceased" fro m  1 0 .3 0  p.m. on  2 9 .0 1 .1 9 8 3  on C apta in  
C arro ll's  re tu rn  to  C o lom bo. T he rea fte r w hen  th e  P e titioner m et 
C apta in  C arro ll and C apta in  Pink re g a rd in g  the  suspens ion . 
C apta in  Pink had in fo rm e d  th e  P e titione r th a t the  suspens ion  was 
n o t m ade in pe rsuance  o f any d is c ip lin a ry  a c tio n  aga ins t th e  
P etitioner, bu t th a t it was o n ly  a m e thod  o f e n su ring  th a t the  
P e titione r stayed in C o lo m b o  un til C apta in  C arro ll's  re tu rn  to  
C o lom bo . That th is  was the  reason fo r  the  P e titioner's  
suspens ion  w as c o n firm e d  by the  le tte r P12 dated 1 0 .0 2 .1 9 8 3  
fro m  C apta in  Pink to  the  M anage r P ersonne l. P1 2 fu r th e r s ta ted 
th a t the  "use o f the  w o rd  suspended  w as perhaps unw ise". The 
M a nage r Personne l w as requested  to  ensu re  th a t all re fe rence  to  
"su spens ion " be rem oved fro m  P e titioner's  persona l file .

On 0 7 .0 2 .1 9 8 3  the  P e titione r w ro te  th e  le tte r P13 to  C ap ta in  
C a rro ll in rep ly  to  th e  la tte r's  le tte r P6. c o n tro v e rtin g  the  
substance  o f the  le tte r P6. In regard  to  the  in q u iry  re fe rred  to  in 
P6 the  P e titione r expressed su rp rise  th a t he had n o t been g iven  
any no tice  o f such an in q u iry  and had th e re fo re  been p revented  
fro m  p la c in g  h is s ide  o f the  sto ry. The P e titio n e r aga in  requested  
th a t an im p a rtia l in q u iry  be held su m m o n in g  all parties. The 
U n ion  to o  a lso by its le tte r P14 da ted  1 0 .0 2 .1 9 8 3  ra ised th is  
ques tion  again. On 2 2 .0 2 .1 9 8 3  the  P e titione r was in fo rm e d  by 
C ap ta in  Ratnayake by th e  N o tice  P1 5 th a t an in q u iry  w ill be he ld  
at 1 2 .3 0  p.m . on the  sam e day re g a rd in g  the  in c id e n t th a t to o k  
p lace on 1 6 .09 .1  9 8 2 . The P e titione r rece ived P I 5 at 1 2 .4 0  p.m . 
and th e re fo re  w as unab le  to  a ttend  the  in q u iry  because th e  
n o tice  was rece ived late. The P e titione r so in fo rm e d  C apta in  P ink 
by his le tte r P16 o f th e  sam e date.

The C ircu la r P17 da ted  0 4 .0 3 .1 9 8 3  fro m  C apta in  P ink 
addressed to  the  M a n a g e r Personne l set o u t a new  schem e o f 
"R e -o rgan isa tio n  in the  F ligh t O pera tions  D epartm en t". C op ies o f 
P17 had been sent to  th e  P e titione r. D e p u ty  C h ie f F lig h t 
Eng ineer, the  2nd  R esponden t and C apta in  C arro ll. In 
c o n s e q u e n c e  o f th e  n e w  sch e m e  se t o u t in  P17 all F lig h t
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E nginee rs  w e re  to  be g iven tra in in g  to  enab le  th e m  to  ob ta in  
P ilo t's  L icences, so th a t th e y  co u ld  be a p p o in te d  as S econd  
O ffice rs  w ith  p rospec ts  o f p ro m o tio n s  as F irst O fficers . As and 
w h e n  th e  new  p ro g ra m m e  is im p le m e n te d  th e  pos ts  o f C h ie f 
F ligh t E ng inee r and h is d e p u ty  w o u ld  be d isco n tin u e d .

By P 18  o f 1 0 .0 3 .1 9 8 3  th e  M a nage r Personnel in fo rm e d  the  
P e titio n e r th a t an in q u iry  w o u ld  be he ld  on 2 4 .0 3 .1  9 8 3  in to  th e  
P e titio n e r's  c o m p la in t a g a in s t C ap ta in  S um ero l. The P e titione r 
w as reques ted  to  be present. P 18  fu r th e r  s ta tes th a t th e  in q u iry  
pane l w ill a lso  lo o k  in to  th e  fo llo w in g  aspects  o f the  P e titione r's  
c o n d u c t on  1 6 .0 9 .1 9 8 2  "w h ic h  tra n sp ire d  a t th e  p re lim in a ry  
in ve s tig a tio n s ": (1) For hav ing  a u tho rized  C ade t P ilo t Senanayake 
to  o c c u p y  th e  sea t w h ic h  he w as n o t q u a lif ie d  to  o c c u p y  and 
fu r th e r  a llo w in g  h im  to  d o  ram p  checks  w h ic h  he w as no t 
c o m p e te n t to  do; and (2) fo r  hav ing  le ft th e  c o c k p it w ith o u t the  
p e rm iss io n  o f the  C ap ta in . The P e titio n e r sta tes th a t he w as no t 
aw are  o f any  p re lim in a ry  in v e s tig a tio n s  and th a t no co p y  o f any 
co m p la in ts  m ade a g a in s t h im  w as g iven  to  h im . The in q u iry  w as 
held on  2 5 .0 3 .1 9 8 3  and in pa rag rap h  2 4  o f the  p e titio n  the  
p e tit io n e r c o m p la in s  a b o u t the  m a n n e r in w h ic h  the  in q u iry  was 
he ld  and th e  p ro ce d u re  th a t w as fo llo w e d . F u rthe r in q u iry  was 
fixed  fo r  0 5 .0 4 .1 9 8 3 .  The P e titione r by h is le tte r P19 dated
0 7 .0 4 .1 9 8 3  addressed to  the  M anager Personnel co m p la in e d  
a b ou t th e  m anner in w h ic h  th e  in q u iry  w as co n d u c te d .

In p a ra g ra p h  2 5  o f  the  p e tit io n  the  P e titio n e r s ta tes th a t on
0 4 .0 4 .1 9 8 3  th e  2 n d  R esponden t sum m oned  the  P e titione r to  
the  o ffice . W h e n  th e  P e titione r m et the  2 nd  R esponden t the  la tte r 
tr ie d  to  persuade  th e  P e titione r to  w ith d ra w  his c o m p la in t aga ins t 
C ap ta in  S u m e ro l. The P e titione r w as prepared  to  do  so p rov ided  
C ap ta in  S u m e ro l a p o log ized  to  h im  and the  in q u iry  a g a ins t the  
P e titio n e r w as w ith d ra w n . The 2n d  R esponden t in fo rm e d  th e  
P e titio n e r th a t he w o u ld  be o u t o f the  Is land fo r  3 o r 4  w eeks and 
th a t he w o u ld  c o n s id e r the  m a tte r on  h is re tu rn . In th e  
m e anw h ile  th e  2n d  R esponden t gave in s tru c tio n s  to  the  
M a nage r P ersonne l to  p o s tp o n e  th e  in q u iry  fixed  fo r  th e  
fo llo w in g  day.
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The un io n  sent th e  le tte r P20 dated 0 6 .0 6 .1  9 8 3  addressed to  
the  2nd  R esponden t rega rd ing  "Excess Expatria te  F ligh t 
E ng ineers". In th is  le tte r the  U n ion  a lleged  th a t the  m anagem e n t 
o f A ir Lanka w as keep ing  on its payro ll several re d u n d a n t 
expa tria te  C ap ta ins  and F ligh t Eng ineers w a s tin g  severa l lakhs o f 
Sri Lankan fu n d s . The M a nage r Personne l by le tte r P21 da ted
1 2 .0 6 .1 9 8 3  rep lied  to  P20. W h a t P21 in e ffe c t s tated w as th a t 
th e  u n io n  had no r ig h t to  in te rfe re  in th e  a d m in is tra tio n  o f the  
C om pany.

In pa rag rap h  2 8  th e  P e titio n e r sta tes th a t on 1 2 .0 6 .1 9 8 3  
C ap ta in  P ink in fo rm e d  h im  on th e  te le p h o n e  th a t the  2 nd  
R esponden t w an ted  th e  P e titione r to  be in te rd ic te d  because  he 
was a m em ber o f th e  U n ion . On the  fo llo w in g  day w hen  the  
P e titione r m et C ap ta in  P ink in the  la tte r's  o ffice , th e  P e titio n e r 
was in fo rm e d  th a t th e  2 nd  R esponden t w as adam an t th a t th e  
P e titione r sh o u ld  be d ism issed . On the  sam e day by le tte r P22 
C apta in  Pink in fo rm e d  the  P e titione r as fo llo w s : "D e p e n d e n t on  a 
dec is ion  on yo u r fu tu re  by the  Board o f M anagem e n t o f A ir 
Lanka, w ill you p lease cance l th e  tr ip  you  w ere  to  do  on 
T u esday14 th  June  1 9 8 3 ."  By P23 o f 1 4 .0 6 .1 9 8 3  addressed to  
C ap ta in  Pink, the  P e titio n e r lo dged  h is s tro n g  p ro tes t. In P23 the  
P e titio n e r a lso  sta tes th a t on th e  p rev ious  day a t the  d is c u s s io n  
C apta in  Pink had agreed th a t " th a t reason the  C ha irm an had in 
m ind  d id  n o t w a rra n t in te rd ic tio n " . By the  le tte r P 24  da ted
1 4 .0 6 .1 9 8 3  the  M anager Personnel in fo rm ed  the  P e titione r th a t 
he had been in te rd ic te d  w ith  e ffe c t fro m  1 4 .0 6 .1 9 8 3  w ith o u t 
pay. By th e  le tte r P25 dated 1 5 .0 6 .1 9 8 3  addressed to  the  
P e titioner, C ap ta in  Pink co n firm e d  P24. In the  sa id  le tte r C ap ta in  
Pink den ied  th e  s ta tem en t m ade by th e  P e titio n e r in P23 th a t 
C apta in  Pink had agreed th a t the  reason urged  by the  C ha irm an  
d id  no t w a rra n t th e  P e titioner's  in te rd ic tio n . By the  le tte r P26 
da ted  1 9 .0 6 .1 9 8 3  the  M a nage r P ersonne l in fo rm e d  the  
P e titione r th a t he w ill be e n title d  to  rece ive h is pay p e n d in g  the  
o u tco m e  o f the  D is c ip lin a ry  Inqu iry . The P e titione r w as fu r th e r 
in fo rm e d  th a t a C harge Sheet w o u ld  be sent. By the  le tte r P27 
da ted  2 3 .0 6 .1 9 8 3  addressed to  C apta in  Pink the  P e titione r set 
o u t the  sequence o f events w h ic h  cu lm in a te d  in his in te rd ic tio n . 
C apta in  rep lied  to  th is  le tte r by P28 o f 2 8 .0 6 .1 9 8 3  in w h ic h  he
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den ied  c e rta in  s ta tem en t m ade by P e titione r in P27. The 
P e titione r th e re a fte r rece ived the  C harge Sheet P29 da ted
2 9 .0 6 .1 9 8 3  se tting  o u t five  charges aga ins t the  P e titione r. The 
P e titione r w as requested  to  sh o w  cause w ith in  tw o  weeks. On
10 .07 .1  9 8 3  th e  P e titione r sen t the  sh o w  cause le tte r P 30. Three 
days la te r th e  P e titione r filed  th is  ap p lica tio n .

The P e titione r sta tes th a t the  acts o f the  R espondents  
enum era ted  in his pe titio n  are in v io la tio n  o f his fu n d a m e n ta l 
righ ts  g u ran tee d  to  h im  by the  C o n s titu tio n  and th a t he fears th a t 
the  R esponden ts  w ill te rm in a te  h is serv ices because o f his 
m e m b e rsh ip  in th e  U n ion . The P e titione r prays fo r  a d e c la ra tio n  
th a t th e  s teps  taken by th e  R esponden ts  in tak ing  d is c ip lin a ry  
a c tio n  are in v io la tio n  o f h is fu n d a m e n ta l righ ts , p a rtic u la r ly  the  
righ ts  set o u t in  A rtic le s  14(1 )(c). (d) and (g); fo r  an o rd e r 
d ire c tin g  th e  R espondents  n o t to  p roceed  w ith  the  d is c ip lin a ry  
in q u iry  aga ins t th e  P e titioen r and a lso to  w ith d ra w  the  o rd e r o f 
in te rd ic tio n ; fo r  co m p e n sa tio n  at Rs. 1 5 .0 0 0 / -  per m o n th ; and 
fo r  costs.

The P e titio n e r f ile d  a fu r th e r  a ffid a v it on  1 8 .0 7 .1 9 8 3 . In th is  
a ffid a v it th e  P e titione r states th a t he received the  le tte r P33 dated
2 1 .0 1 .1 9 8 3  fro m  C apta in  C a rro ll o ffe r in g  to  send the  P e titione r 
ab road  fo r  P ilo t tra in in g . The le tte r fu r th e r in fo rm ed  the  P e titione r 
th a t if  he o b ta in e d  th e  tra in in g  he c o u ld  m ove up  to  th e  po s t o f 
1st O ffice r, C ap ta in  and even a h ig h e r p o s itio n . If he accep ted  
th is  o ffe r he w o u ld  have been de tached  fro m  f l ig h t o p e ra tio n s  
fro m  0 1 .0 2 .1 9 8 3 .  P e titio n e r d id  n o t accep t th is  o ffe r. By le tte r 
P 34  da ted  2 2 .0 4 .1 9 8 3  fro m  C apta in  C arro ll a s im ila r o ffe r w as 
m ade to  P e titione r. By P 35 da ted  0 3 .0 5 .1 9 8 3  addressed  to  
C ap ta in  C arro ll, the  U n ion  set o u t th e  c o n d itio n s  on  w h ic h  the  
F lig h t E ng ineers w ere  p repa red  to  a cce p t the o ffe r m ade by P34. 
C apta in  C a rro ll sen t th e  rep ly  P36 dated 0 5 .0 5 .1 9 8 3  th a t the  
te rm s  o ffe re d  by th e  C om pany  w e re  exceed in g ly  g e n e ro u s  and 
th a t th e  C om pany  w as n o t p repa red  to  nego tia te  on  them . The 
2n d  R espond en t to o  w ro te  to  th e  u n io n  in s im ila r te rm s; v ide  
P37 dated 0 6 .0 5 .1 9 8 3 .

The 2nd  R esponden t f ile d  his a ffid a v it on beha lf o f h im se lf and . 
on  b e h a lf o f th e  1s t R e sp o n d e n t, to  w h ic h  w as a tta c h e d  a
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n u m b e r o f d o cu m e n ts  in c lu d in g  a ffid a v its  by the  fo llo w in g  
persons; C ap ta in  C a rro ll-R  11; C ap ta in  Pink-R 1 2; F ligh t E ng inee r 
K um ar S in g h -R 1 3 ; C ap ta in  B a la d h a ra n -R 1 4; A ss is tan t M a nage r 
F lig h t O p e ra tio n s  R atnayake R 15; D e p u ty  C h ie f F ligh t E ng inee r 
Jayasuriya-R 1 6; and First O ffice r B ib ile -R  1 7.

A t th e  hea ring  be fo re  us lea rned  C ounse l fo r  th e  P e titio n e r M r. 
Nadesan a fte r se ttin g  o u t th e  sequen ce  o f events w h ic h  
c u lm in a te d  in the  in te rd ic t io n  o f th e  P e titio n e r and th e  se rv ing  o f 
th e  C harge  Sheet, co n te n d e d  th a t eve ry th in g  flo w e d  fro m  the  
fa c t th a t th e  P e titione r re fused to  res ign  fro m  the  U n ion . The 
q u e s tio n  th a t th e re fo re  arose fo r  o u r c o n s id e ra tio n  w as w h e th e r 
th e  P e titio n e r w as v ic tim ize d  on a c c o u n t o f h is u n io n  ac tiv itie s . It 
is a c c o rd in g ly  necessary  to  exam ine  th e  m a te ria l d ire c tly  re levan t 
to  th is  issue. A c c o rd in g - to  th e  P e titio n e r th e  f irs t  t im e  th a t th e  
q u e s tio n  o f h is m e m b e rsh ip  o f th e  u n io n  w as ra ised w as o n
0 3 .0 1 .1 9 8 3 ,  w h e n  C ap ta in  C a rro ll gave th e  P e titione r an 
"u lt im a tu m " to  res ign  fro m  th e  u n ion . C ap ta in  C arro ll in 
pa rag rap h  10  o f h is a ffid a v it R 1 1 g ives h is rep ly  to  th is  a llega tio n  
o f the  P e titioner. A c c o rd in g  to  C ap ta in  " it  w as no rm a l A ir lin e  
p ra c tice  to  co n s id e r it u n h e a lth y  fo r  th o se  h o ld in g  m anageria l 
posts  to  be ac tive  m em bers  o f th e ir  u n io n s  s ince  the re  w as 
a lw ays the  p o s s ib ility  th a t in a d is p u te  be tw een  a Trade U n ion  
and th e  M a n a g e m e n t a c o n flic t  o f in te re s ts  co u ld  arise be tw een 
such  pe rsons h o ld in g  m an a g e ria l a p p o in tm e n ts  and th e  
C om pany". C ap ta in  C a rro ll e xp la ine d  th is  p o s itio n  to  the  
P e titio n e r and to ld  h im  th a t it w as his v ie w  th a t it w o u ld  be 
d e s irab le  fo r  A ir Lanka a lso  to  a d o p t a s im ila r p ra c tice  and th a t 
th e re  w o u ld  n o t be any o b je c tio n  to  such  an o ff ic e r be ing  an 
assoc ia te  m em ber o f a T rade U n ion . C ap ta in  C a rro ll den ied  th a t 
he gave an u lt im a tu m  to  th e  P e titio n e r to  res ign  fro m  the  u n io n  
and fu r th e r den ied  th a t th e  P e titione r re fused to  do  so saying th a t 
it w as h is fu n d a m e n ta l r ig h t to  be a m e m b e r o f a trade  un io n . 
C apta in  C a rro ll sta tes th a t the  P e titio n e r d id  te ll h im  th a t at the  
tim e  o f th e  P e titio n e r's  a p p o in tm e n t as C h ie f F lig h t E ng inee r he 
w as n o t to ld  th a t he co u ld  n o t be a fu ll m em ber o r an o ffic ia l o f 
h is U n ion . C ap ta in  C arro l then  rep lied  th a t th e  P e titione r "w as
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n o t in anyw ay  be ing  co m p e lle d  to  res ign  e ith e r th e  o ffic e  he ld  in 
th e  U n ion  o r h is  m e m b e rsh ip ", b u t th a t it w as d e s irab le  fo r  
pe rsons h o ld in g  m anage ria l posts  to  cease to  be active  
m em bers.

The next s tep  a c c o rd in g  to  th e  P e titio n e r w as th e  se n d in g  o f 
th e  C irc u la r P9 da ted  1 0 .01 .1  9 8 3 . T h is  C irc u la r w h ic h  is s igned  
by C ap ta in  C a rro ll is addressed to  C ap ta in  Pink. The co n te n ts  o f 
P9 are as fo llo w s :

'T o  avo id  any c o n flic t  o f in te res t. A ir Lanka, in line  w ith  
no rm a l a ir lin e  p ra c tice , expects  a ll m anagem e n t s ta ff to  
cease all u n io n  a c tiv itie s  d u r in g  the  p e rio d  o f the  
M a n a g e m e n t a p p o in tm e n t. Th is w ill necess ita te  th e ir  
re s ig n a tio n  fro m  all U n io n  p o s itio n s  and cessa tion  o f fu ll 
m e m b e rsh ip  o f th e ir  U n ion . W o u ld  you  p lease in fo rm  the  
fo llo w in g  pe rsonne l, and o b ta in  a g reem en t fro m  them  on 
th is  issue p re fe rab ly  in w r it in g ;

A ss is tan t M anager F ligh t O p e ra tions  —  C apta in  L. 
Ratnayake
A ss is tan t M anager F ligh t O p e ra tio n s  —  C apta in  B a ladharan 
C h ie f F ligh t Eng ineer —  G.A.L.B. Jansz (The P e titioner) 
D epu ty  C h ie f F ligh t E ng inee r — S. J. S. Jayasuriya ."

C op ies  o f P9 have been sen t to  th e  2 n d  R esonden t th e  M a n a g e r 
P ersonne l. As rega rds  th is  C irc u la r th e  2 n d  R esponden t sta tes in 
h is  a ffid a v it th a t it w as no t issued as a re su lt o f a d e c is io n  taken 
by the  Board o r by the  2 nd  R esponden t, b u t w as issued by 
C ap ta in  C arro ll. He fu r th e r  sta tes th a t th e  c irc u la r  w as c o n s is te n t 
w ith  n o rm a l a ir lin e  p ra c tice  b u t th a t c o m p lia n c e  w ith  it w as no t 
ins is ted  upon . C ap ta in  C a rro ll in his a ff id a v it s ta tes th a t it w as he 
w h o  c irc u la te d  P9. T here  are th re e  o th e r o ffic e rs  m e n tio n e d  in 
P9. T w o  o f th e m  viz. C ap ta in  B a ladha ran  and C ap ta in  Ratnayake 
in  th e ir  a ffid a v its  R 14  and R 15  respective ly , s ta te  th a t th e y  are 
m em bers  o f th e  A ir lin e  P ilo ts  G u ild  o f  Sri Lanka, w h ic h  is the  
reg is te red  T rade U n ion  fo r  p ilo ts . The fa c t th a t they  w ere  
m em bers  o f the  Trade U n ion  had been d isc lo se d  by them  to  A ir  
Lanka w h e n  th e y  jo in e d  its  serv ice . They bo th  sta te  th a t in sp ite  o f 
th e ir  m e m b e rsh ip  o f th e  U n io n  th e y  rece ived  th e ir  respective
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p ro m o tio n s  in due tim e . T h o u g h  th e y  rece ived th e  C irc u la r P9 
they  d id  n o t res ign  fro m  th e ir  U n ion . They bo th  a ffirm  th a t they 
have n o t been d is c r im in a te d  a g a ins t in any m anne r w ha tsoeve r. 
The 4 th  o ffic e r re fe rred  to  in P9 Jayasuriya  states in his a ffid a v it 
R16 th a t at the  tim e  he jo in e d  A ir  Lanka he was the  A ss is tan t 
S ecre ta ry  o f th e  sam e U n ion  o f w h ic h  th e  P e titione r was 
S ecretary. T h o u g h  he co n tin u e d  to  be a m em ber o f the  U n ion  he 
rece ived all h is due  p ro m o tio n s . A t no tim e  w as any u ltim a tu m  
g iven to  h im . no r w as he d is c r im in a te d  aga ins t at any tim e. 
T ho u g h  he rece ived P9 he d id  n o t res ign  fro m  the  U n ion . He 
co n tin u e d  to  be a m em ber t ill 0 6 .0 7 .1 9 8 3  w hen  he res igned  
fro m  the  u n io n  as he w as d issa tis fie d  w ith  ce rta in  a c tio n s  taken 
by the  U nion. F irst O ffice r B ib ile  in h is a ffid a v it R17 states th a t 
w hen  he jo in e d  A ir Lanka in A p ril 1 9 7 9  as a First O ffice r he was 
a m em ber o f the  A ir lin e  P ilo ts G uild . He w as c o n firm e d  as First 
O ffice r in A ir Lanka in A p ril 1 9 8 0 . He is at p resent the  S ecre ta ry  
o f his U nion, bu t he has never been v ic tim ized  in any m anne r 
w hatsoever.

As regards the  P e titione r's  a lle g a tio n  th a t on 1 2 .0 6 .1 9 8 3  
C ap ta in  Pink in fo rm e d  h im  on th e  te le p h o n e  th a t the  2 nd  
R espondent w an ted  the  P e titione r to  be in te rd ic te d  because o f 
his m e m b e rsh ip  o f th e  U n ion , th e re  is th e  a ffid a v it o f C ap ta in  
Pink —  R12. C apta in  Pink co n firm e d  th a t the  2nd  R esponden t 
in s tru c te d  h im  to  in te rd ic t th e  P e titio n e r bu t s p e c ifica lly  den ies  
th a t the  2nd  R esponden t in s tru c te d  h im  to  do  so because the  
P e titione r w as a m em ber o f the  U n ion . He fu r th e r den ies th a t he 
conveyed to  the  P e titione r any such  s ta tem en t as having been 
m ade by the  2nd R espondent.

As regards the  le tte r P27 sen t by the  P e titione r to  C ap ta in  P ink 
on 2 3 .0 6 .1 9 8 3  in w h ic h  the  P e titione r re fers to  the  s ta tem en t 
a lleged  to  have been m ade by C ap ta in  Pink th a t the  2 nd  
R espondent w an ted  the  P e titione r to  be in te rd ic te d  because o f 
h is U n ion  m em bersh ip  the re  is the  den ia l by C apta in  Pink b o th  in 
h is rep ly  P28 and in his a ffidav it. C ap ta in  P ink on ly  expressed the  
v ie w  to  the  P e titione r th a t be ing  an active  o ffic ia l o f the T rade
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U nion  w as n o t c o m p a tib le  w ith  th e  P e titione r h o ld in g  a 
m anageria l p o s itio n  in the  C om pany.

The P e titione r a lso  rep lied  on the  le tte r P 20 da ted  2 0 .0 6 .1 9 8 3  
sen t by th e  U n ion  to  th e  2 nd  R espond en t re g a rd in g  Excess 
E xpatria te  F ligh t Eng ineers. But by th e  da te  P 20 w as sen t an 
in q u iry  a g a ins t th e  P e titione r had a lready com m enced , i.e. on
2 5 .0 3 .1 9 8 3 . D u rin g  the  cou rse  o f his a rg u m e n t learned C ounse l 
fo r  the  P e titio n e r M r. N adesan sta ted  th a t he w as u nab le  to  say 
w h e th e r P 20  was the  cause fo r  th e  C harge Sheet P29.

A p a rt fro m  these  item s. M r. Nadesan a lso  re lied  s tro n g ly  on 
w h a t he re fe rred  to  as ce rta in  irre g u la ritie s  in the  p rocedu re  
adop ted  by th e  M a n a g e m e n t to  in itia te  d is c ip lin a ry  p roceed in gs  
aga ins t th e  P e titione r and m anner in w h ic h  th e  in q u iry  was 
c o n d u c te d . The P e titio n e r had re fe rred  to  these m a tte rs  in  his 
le tte r P19 to  the  M a nage r Personne l. M r. Nadesan re fe rred  to  
P 3 1 a co p y  o f the  D is c ip lin a ry  Rules o f A ir Lanka and argued  tha t 
the  ru les had been flo u te d . Even assum ing  th a t the  ru les have 
been flo u te d , w e are n o t co n ce rn e d  in th e  in s ta n t p ro ce e d in g s  
unde r A rtic le  1 2 6  o f th e  C o n s titu tio n , w ith  the  p ro p rie ty  o f the  
steps taken and irre g u la r it ie s  if any, in th e  c o n d u c t o f the  inqu iry . 
The P e titione r m ay have o th e r rem edies.

It w as C a p ta in  C a rro ll and C ap ta in  P ink w h o  to o k  up  w ith  the  
P e titione r th e  q u e s tio n  o f h is m e m b e rsh ip  o f the  U n ion  and n o t 
the  2nd  R esponden t. It is q u ite  c lea r th a t ne ithe r C apta in  C arro ll 
no r C ap ta in  P ink to o k  s e r io u s ly  the  a lle g a tio n s  th a t w e re  m ade 
aga ins t th e  P e titio n e r in con se q u e n ce  o f th e  in c id e n t th a t to o k  
p lace be tw een  th e  P e titio n e r and C ap ta in  S um ero l on 
1 6 .0 9 .1 9 8 2 . These a lle g a tio n s  w ere  conveyed  to  th e  P e titioner 
fo r  the  f irs t  tim e  by le tte r P18 dated 1 0 .0 3 .1 9 8 3  w h ic h  I have 
a lready re fe rred  to  above. Even the  M a nage r Personne l d id  no t 
seem to  have co n s id e re d  the  c o n d u c t o f th e  P e titione r 
rep rehen s ib le . It w as th e  2nd  R esponden t w h o  has taken the  
a llega tio ns  se rious ly . The 2 nd  R espondent in  his a ffid a v it denies 
th a t he su m m o n e d  th e  P e titione r on 0 4 .0 4 .1  9 8 3 . He sta tes th a t 
it w as th e  P e titio n e r w h o  cam e to  h is o ffic e  and s o u g h t an 
in te rv iew  and th o u g h  he had a very busy schedu le  he g ran ted  the
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P e titione r an in te rv iew . The 2nd  R esponden t fu r th e r  sta tes th a t 
he to ld  the  P e titione r th a t as he and C apta in  S um ero l have to  fly  
to g e th e r th e y  sh o u ld  reso lve th e ir  d ispu te . The P e titio n e r agreed 
to  do  so. The 2nd  R esponden t den ies  th a t the  P e titione r 
ind ica ted  th a t C apta in  S um ero l shou ld  apo log ise  to  him . The 2nd  
R esponden t in fo rm e d  th e  P e titioner th a t he w as aw are th a t an 
in q u iry  w as be ing  he ld  in to  th e  c o n d u c t o f C ap ta in  S um ero l on 
the  P e titione r's  c o m p la in t, b u t th a t he w as unaw are  o f an in q u iry  
be ing  held a g a in s t the  P e titioner. The 2n d  R esponden t fu r th e r 
states th a t on h is re tu rn  fro m  A m erica  a t a d iscu ss io n  w ith  the  
M anager Personne l he was in fo rm e d  th a t th e  d iffe rences  
be tw een th e  P e titio n e r and C apta in  S um ero l had no t been 
reso lved. It w as o n ly  on  th a t o cca s io n  th a t th e  2 n d  R esponden t 
lea rn t a b ou t the  tw o  a llega tio ns  m ade aga ins t the  P etitioner. 
These are th e  tw o  a lle g a tio n s  re fe rred  to  in P18. The 2nd  
R espondent states th a t a fte r c o n s id e ra tio n  he dec ided  th a t a 
C harge  S heet o u g h t to  be served on  the  P e titio n e r and th a t the  
P e titioner be in te rd ic te d  pend ing  inqu iry . He a c c o rd in g ly  issued 
in s tru c tio n s  to  the  M a nage r Personnel. He had a lso  d ire c te d  
M anager Personnel th a t the  P e titione r's  a lle g a tio n  aga inst 
C apta in  S um ero l shou ld  be fu r th e r in q u ire d  in to . The 2nd 
R espondent den ied  th a t the  d e c is io n  to  in te rd ic t the  P e titione r 
w as taken by h im  because the  P e titione r w as a m em ber o f the  
U n ion  o r th a t he to ld  anyone th a t th a t w as th e  reason fo r  the  
P e titione r's  in te rd ic tio n . M r. Nadesan in the  cou rse  o f his 
a rgum en t sta ted over and over aga in  tha t he w as n o t a lleg ing  any 
m alice  aga ins t the  2 nd  R espondent o r a ttr ib u tin g  any m otives  to  
him.

In v iew  o f the  de n ia l o f the  P e titione r's  a lle g a tio n s  by th e  2nd  
R espondent and th e  o thers , the re  rem ains on ly  th e  P e titioner's  
a ffidav it. On the  m a te ria l ava ilab le  be fo re  us w e w e re  o f th e  v iew  
th a t the  P e titio n e r has fa iled  to  es tab lish  th a t he was be ing  
v ic tim ized  on a c c o u n t o f his trade  U n ion  ac tiv ities . For these 
reasons we d ism iss the  A p p lic a tio n  w ith  costs.

SAMARAKOON, C. J. — I agree 
WANASUNDARA, J. — I agree 
RANASINGHE, J. — I agree 
ABDUL CADER, J. — I agree

Application dismissed


