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Renal Code—Section 3S6— Offence of criminal misappropriation— Taking of properly
from another person— Requirement that it should be initially innocent.

A person who, at tho timo ho takes over property from tho possession o f  
another person, already entertains a guilty stato o f mind is not liable to bo 
convicted o f tho offoneo o f  criminal misappropriation under section 3SG of tho 
Ponal Code.

Tho accused-nppollant, who was a participant in a schemo o f  fraud with an 
unknown person in order to cheat a third party S, rocoived a sum o f Rs. 20 
from S so that lto could dolivor it to tho unknown person in pursuance o f  tho 
schemo.

Held, that tho accused was not liable to bo convicted o f criminally 
misappropriating tho money, inasmuch as ho took it initially from S with o 
guilty mind.

Attorney-General v. 21/enthis (61 N. L. R. 5CI) distinguished.

A p p e a l  fr o m  a  ju d g m e n t  o f  th e  J o in t  M a g istra te ’ s C o u r t , C o lo m b o .

P. Bamanalhan, f o r  th e  a ccu sed -a p p e lla n t.

T. Wickremasinghe, C ro w n  C ou n sel, fo r  the A t to r n e y -G e n e r a l.

Cur. adv. vult.
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O c t o b e r  9, 1970. W e e r a m a n t b y , J .—

T h e  a cc u s e d -a p p e lla n t  in  th is  ca se  h a s  b een  ch a rg ed  on  tw o  c o u n ts .  
O n  th e  firs t  c o u n t  h e is  c h a rg e d  w ith  h a v in g  a id ed  a n d  a b e t t e d  a n  
u n k n o w n  p erson  to  d e c e iv e  o n e  S o m a p a la  b y  fa lse ly  rep resen tin g  t o  h im  
th a t  t h a t  p erson  w as in  p osse ss io n  o f  th re e  ca r to n s  o f  c ig a re ttes  a v a i la b le  
f o r  sa le  a n d  th a t  he (th e  u n k n o w n  p e r s o n )  w a s a t  C ey lin co  b u ild in g  w it h  
th e  c ig a re t te s , th e re b y  d is h o n e s t ly  o r  fr a u d u le n t ly  in d u cin g  S o m a p a la  
t o  d e liv e r  t o  th e  a ccu se d  a  su m  o f  R s . 2 0 / - ,  a n  o ffe n ce  p u n ish a b le  u n d e r  
s e c t io n  4 0 3  o f  th e  P e n a l C od e .

O n  th e  se co n d  c o u n t  h o  w a s c h a rg e d  w ith  d ish on estly  m isa p p ro p r ia tin g  
th is  su m  o f  R s . 2 0 / -  b e lo n g in g  to  S o m a p a la  th e r e b y  c o m m itt in g  a n  
o f fe n c e  p u n ish a b le  u n d e r  s e c t io n  3S6.

S o m a p a la , w h ose  e v id e n ce  h a s  b e e n  a c c e p te d  b y  th e  learned  M a g is tra te , 
h a s  s ta te d  th a t  on  th e  d a y  in  q u e st io n  a  p erson  w h om  he. h a d  k n o w n  
e a r lie r  t o ld  h im  th a t h e c o u ld  b u y  c ig a re t te s  a t  a red u ced  ra te  th r o u g h  
t h e  a c c o u n t  o f  a  p erson  w h o  w as ru n n in g  a  can teen  a n d  su g gested  t h a t  
S o m a p a la  sh o u ld  g iv e  h im  so m e  m o n e y  w ith  w h ich  c iga rettes  c o u ld  b e  
s o  p u rc h a se d  fo r  S o m a p a la . A c t in g  o n  th is  rep resen ta tion  S o m a p a la  
b o r r o w e d  R s . 2 0 / -  a n d  t o o k  i t  t o  th e  C e y lin co  bu ild in g  w here th a t  p e r s o n  
b r o u g h t  th e  accu sed  to  h im . T h e  a c c u s e d  a t  th a t  tim e  h a d  a  p a r c e l  in  
h is  h a n d . T h e  a ccu sed  g a v e  h im  th e  p a rc e l a n d  S om ap a la  g a v e  t h e  
a c c u s e d  a  sum  o f  R s . 2 0 / -  co n s is t in g  o f  tw o  ten  rup ee  n o tes . S o m a p a la  
t o o k  th e  p a rce l a w a y  a n d  o n  o p e n in g  it ,  fo u n d  it  t o  co n ta in  c a r d b o a r d  
b o x e s  fille d  w ith  p ie ce s  o f  p a p e r .

T h e  p o s it io n  o f  th e  a c c u s e d  -was th a t  h e  h a d  m e t  on e  P erera  a t  C e y lin c o  . 
H o u s e  a n d  th a t  P erera  h a d  g iv e n  h im  a  p a rce l to  h o ld  it  f o r  a  w h ile . H e  
w a ite d  f o r  a b o u t  five  m in u te s  h o ld in g  th e  p a rce l a n d  th en  P e re ra  a s k e d  
f o r  th e  p a rce l a n d  h a n d e d  th e  p a rce l t o  S om a p a la . H e  d e n ie d  a n y  
k n o w le d g e  o f  th e  fra u d .

I t  is  d ifficu lt  to  u n d e rs ta n d  w h y  th e  a ccu s e d  w h o  w as a c co rd in g  t o  h is  
o w n  e v id e n ce  a  b u sin essm a n  ea rn in g  an in co m e  o f  R s . 4 0 0 / -  p e r  m o n t h  
f r o m  th e  sa le o f  s ta t io n e r y , s h o u ld  w a s te  h is  t im e  h o ld in g  a  p a rce l f o r  
P e r e ra  n o t  k n ow in g  w h a t  i t  c o n ta in e d  o r  th e  n a tu re  o f  th e  tr a n s a c t io n . 
T h e  le a rn e d  M ag istra te  h a s  q u ite  r ig h t ly  a c c e p te d  th e  v e r s i o n 'o f  th e  
p r o s e c u t io n  an d  r e je c te d  th e  a c c u s e d ’s s to ry .

T h e  o n ly  qu estion  w h ich  arises f o r  co n s id e ra tio n  u p o n  th is a p p e a l is  a 
q u e s t io n  o f  la w  ra ised  in  re g a rd  to  th e  se co n d  c o u n t . I t  is  s u b m itt e d  
th a t  th e  ch a rg e  o f  m isa p p ro p r ia t io n  c a n n o t  b e  m a in ta in ed  u p o n  th e se  
fa c ts  in a sm u ch  as m isa p p ro p r ia t io n  p resu p p oses  an  in itia l in n o c e n t  
ta k in g  w ith  a  g u il ty  s ta te  o f  m in d  .fo llo w in g  o n ly  th erea fter . U p o n  
the  fa c t s  o f  th is  ca se  on  th e  o th e r  h a n d  i t  seem s c lea r  th a t  a t  th e  
t im e  th e  a ccu sed  r e ce iv e d  th e  su m  o f  R s .  2 0 / -  h e  w as a lre a d y  a  g u i l t y  
p a r t ic ip a n t  in  th e  s c h e m e  o f  fra u d .

T h e re  are  co n flic t in g  a u th o r it ie s  o n  .th is p o in t .
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I n  1902  M id d le to n  J .  h e l d 1 th a t  b e fo r e  th ere  c o u ld  b e  a c o n v ic t io n  
u n d e r  s e c t io n  3S6 o f  th e  P e n a l C od e  th ere  m u st first b e  an  h on est p o sse ss io n  
o f  th e  p r o p e r t y  a n d  th e n  a  s u b s e q u e n t ch a n g e  o f  in te n tio n . T h is  v ie w  
w as r e p e a te d  in  1911  b y  P ere ira  J .2 w h o  o b s e rv e d  th a t  th ere  c o u ld  b o  n o  
cr im in a l m isa p p ro p r ia t io n  un less th e  p ossess ion  o f  the th in g  a lle g e d  to  
h a v e  b e e n  a p p ro p r ia te d  w as c o m e  b y  in n o c e n t ly  a n d  re ta in e d  b y  a  
su b se q u e n t ch a n g e  o f  in te n tio n . F o r  m a n y  y ea rs  th e r e a fte r  th e  
co rre ctn e ss  o f  th is  v ie w  o f  th e  la w  w o u ld  a p p e a r  t o  h a v e  b een  a ssu m e d , 
fo r  w e  s e c  th a t  in  I9 6 0  S in n e ta m b y  J .  w ith  w h om  W e e r a s o o r iy a  J . 
a g reed , s ta te d  th a t  t o  c o n s t itu te  m isa p p ro p r ia tio n  th e  a u th o r itie s  seem  t o  
su g gest th a t  th ere  m u s t  b e  a n  in itia l h o n e s t  p ossess ion  fo llo w e d  b y  a  
d ish o n e st  c o n v e r s io n .3 I t  w as n o t  n ecessa ry  h o w e v e r  f o r  the p u rp o se s  
o f  th a t  ca se  to  c o n s id e r  th is  q u e st io n  fu rth e r . H o w e v e r , S in n eta m b y 7 J . 
s itt in g  a lo n e  in  a  case  d e c id e d  a  w e e k  la te r , w e n t  in to  th e m a tt e r  in 
so m e w h a t g re a te r  d e ta il a n d  co n c lu d e d  th a t  in  o rd e r  to  c o n s titu te  c r im in a l 
m isa p p ro p r ia tio n  o f  p r o p e r t y  it  w as n o t  n ecessary  th a t  th ere  sh ou ld  b e  an  
in itia l in n o c e n t  ta k in g  fo llo w e d  b y  a  su b se q u e n t d ish on est c h a n g o  o f  
in te n tio n .4 H e  h e ld  th a t  i f  th e  in itia l ta k in g  o f  th e  p r o p e r ty  w as i t s e l f  
d ish on est , th e n  to o  th e  o f fe n ce  w as m a d e  o u t .

T h e  case  b e fo re  S in n eta m b y7 J . w a s a  case  o f  th e  m isa p p ro p r ia tio n  o f  
ca tt le  w h ich  a c c o rd in g  to  th e  fa c ts  as fo u n d  b y  th e  M ag istra te  h a d  b e e n  
let loose  by7 th e h erd sm a n  to  w h om  they7 h a d  been  en tru sted  b y  th e  o w n e r . 
A t  th e  tim e  they7 w ere ta k en  b y  th e a ccu se d  th e y  w ere  g ra z in g  o n  p a stu re  
la n d  a t 10 .45  p .m . a n d  S in n e ta m b y  J . o b se rv e d  th a t  th e ca tt le  m ay7 w ell 
h a v e  s tra y e d  a t  th e tim e  they7 w ere tak en  p ossess ion  o f  b y  the a ccu se d . 
T h e y  c o u ld  n o t  t -h crc fo ro .b e  sa id  t o  h a v e  been  in  the p ossess ion  o f  th e 
h erd sm a n  a t  th e t im e  th e  a ccu se d  to o k  th e m , fo r  th ere  w as n o lh in g t o s h o w  
th a t  th e  p a stu re  la n d  w as en clo se d  o r  w as u n der th e c o n tro l o f  the h erd sm a n  
or  w a s e v e n  th e  p r iv a te  p rop erty 7 o f  th e  o w n e r  o r  th e  h erd sm a n . 
C on sequen tly7 th is  w a s a  case  w h ere  th e  ca tt le  h a d  n o t  been  ta k en  fr o m  
th e  p ossess ion  o f  a n y  p erson  a n d  w h a t S in n e ta m b y  J . h e ld  w as th a t  
“  i f  tiro in itia l ta k in g  o f  tire p rop erty 7 not in the possession of anyone is 
d ish on est th en  t o o  th e  o ffe n ce  o f  cr im in a l m isa p p ro p r ia t io n  is  m a d e  
o u t  ” .

T h e  p resen t case  is  n o t  a  ca se  w h ere  th e  su m  o f  E s . 2 0 / -  w as n o t  in  th e  
p ossess ion  o f  a n y o n e  a t  th e  tim e  i t  w a s ta k en . T h e  ju d g m e n t  o f  
S in n eta m b y7 J. d o e s  n o t  th ere fo re  assist us in  d e c id in g  a case  su ch  a s  th e  
p resen t. W h e re , a s in  th e  p resen t case, a  p erson  a t  th e  tim e  lie  ta k e s  
o v e r  p r o p e r t y  fr o m  a n o th e r  already7 en terta in s  a g u ilty  s ta te  o f  m in d , th o  
q u e st io n  s t ill  arises w h e th e r  th o  o ffe n ce  o f  cr im in a l m isa p p ro p r ia tio n  is 
c o m m itte d  a t  a ll. O th e r  o ffen ces  su ch  as th e ft  o r  ch e a tin g  m a y  w e ll be  
c o m m itte d  in  su ch  c ircu m sta n ce s , an d  in a c c o rd a n c e  w ith  th e p r in cip les

1 Qeorgesy v. Scyado Saibo (1002) 3 Browne SS.
1 KanavadipiltaC v. Koswallc (10i4) 4 Bat. N. 74.

3 Graticn Perera v. The Queen (1060) 61 N. L. R. 522.
* Altarncy-Cenerul v. Mtnthis (1060) 61 N. L. R. 561.
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a c c e p t e d  a n d  assum ed in  o u r  ca se  la w  until th e d ec is ion  in Attorney- 
General v. Menthis, I  w ou ld  in clin e  t o  t lie  v iew  th a t  on e  o f  su ch  o f fe n c e s  
ra th e r  th a n  th e  o ffe n ce  o f  c r im in a l m isa p p rop ria tion  is th e  o f fe n c e  
c o m m it te d  in  th is ease.

I t  w o u ld  a p p ea r  th a t  th e  o f fe n c e  o f  d ish on est m isa p p ro p r ia t io n  o f  
p r o p e r t y  w a s  crea ted  in  o u r  P e n a l C o d e  b y  w a y  o f  a con sc iou s  d e p a r tu r e  
fr o m  th e  prin cip les  th en  p r e v a le n t  u n d e r  th e  E n g lish  cr im in a l la w . 
D is h o n e s t  m isa p p rop r ia tion  w a s a n ew  o ffen ce  w h ich , as G o u r  o b s e r v e s 1, 
w a s c a r v e d  o u t  o f  th e ft , a n d  la id  d o w n  a  ru le  a t  v ar ian ce  w ith  th e  E n g lis h  
la w  w h ich  lo o k s  on ly  to  th e  in te n t io n  a t  th e  tim e  th e  p ro p e rty  is o b t a in e d 2. 
U n d e r  E n g lish  law  a n  in n o c e n t  ta k in g  fo llo w e d  b y  con v ers ion  c o n s e q u e n t  
o n  a  su b se q u e n t ch a n g e  o f  in te n t io n  d id  n o t  fa ll w ith in  th e  a m b it  o f  th e  
o f fe n c e  o f  la rcen y . M o re o v e r , a c c o r d in g  to  th e  E nglish  law  i f  th e  o r ig in a l  
in te n t io n  w a s in n ocen t a  su b s e q u e n t  d ish on esty  w ou ld  b e  in su ffic ie n t  
t o  c o n v e r t  th e  legal p ossess ion  in t o  a n  illega l on e  so  as to  a t t r a c t  e v e n  
a n y  o th e r  h ea d  o f  p en a l lia b ility . I f  th e case w as n o t  o n e  o f  g u il ty  ta k in g
in it ia lly , i t  w as rega rd ed  as o n e  o f  n on -crim in a lity — th a t is t h e  a c t  
c o n s t it u t e d  either a  th e ft  o r  w as n o t  p u n ish a b le  cr im in a lly  a t  a ll a n d  w a s  
a  p u r e ly  c iv i l  w ro n g .3 I n  th e  w o r d s  o f  K e n n y  J: “  U n d er  th e  a n c ie n t  
p r in c ip le  a  tak in g  c o u ld  n o t  b e  la r c e n y  i f  th e  in ten tion  to  stea l w a s  n o t  
fo r m e d  u n til later. ”

T h e  E n g lish  law  ran  in to  a  d e g r e e  o f  c on fu s ion  in  co n s e q u e n ce  o f  th e  
fa c t  th a t  ta k in g  m e a n t th e  a c q u is it io n  o f  possession , fo r  it  b e c a m e  
e n ta n g le d  in  th e  co m p le x  q u e s t io n  o f  w h a t  con stitu tes  lega l p o s s e s s io n . 
T h e  in con s isten cies  resu ltin g  fr o m  th is  p o s it io n  are illu strated  b y  K e n n y  
w h o  re fe rs  t o  a  n u m b er  o f  cases w h e re  seem in gly  o p p o se d  d e c is io n s  w e re  
r e a c h e d  o w in g  to  th e  d ifficu lt  le g a l q u estion s  in v o lv e d  in  d e t e r m in in g  
w h e th e r  th ere  w as th ere  an  in n o c e n t  a cq u is ition  o f  p o ssess ion . F o r  
e x a m p le  in  Carin'right v. Greene5 th e  p u rch aser  a t an  a u c tio n  o f  a  b u r e a u  
w h ich , u n k n ow n  to  b o th  v e n d o r  a n d  p u rch aser, con ta in ed  m o n e y  in  a  
s e c r e t  d raw er  w as h e ld  to  h a v e  o b ta in e d  legal possession  o f  th e  m o n e y ,  
b u t  fo r t y  y e a rs  later in jlJerry v. Greene <0 Bciec-sG a  p u rch aser a t  an  a u c t io n  
o f  a  bu reau  w as treated  as n o t  a cq u ir in g  possession  o f  the m o n e y  d is c o v e r e d  
in  a  s e c re t  draw er.

T h e r e  w ere  several s im ila r  c o n flic t s  lea d in g  to  a  so m e w h a t b e w ild e r in g  
s t a t e  o f  th e  law . In d e e d  th e  re su lt in g  an om a lies in  t:h e E n g lis h  la w  
w e re  s o  g re a t  th a t th e y  h a v e  n o t  in  fa c t  been  fu lly  c o r r e c t e d , as 
S in n e ta m b y  J . p o in ts  o u t  in  Attorney General v. Menthis, e v e n  b y  th e  
L a r c e n y  A c t  o f  1916. I n  Attorney General v. Menthis re fe ren ce  is  m a d e  
t o  t h e  E n g lish  case o f  Maynes v. Cooper 1 as ex p orin g  th e u n s a t is fa c to r y

1 Indian Penal Code, Sth ed. Vol. 4, p. 2S24.
* Ibid p. 2S25 ; Ratanlal <t- Thakore, Law o j Crimes, 20th ed., p. 1024.
‘  Ratanlal <£• Thakore, ibid ; Gour, Indian Penal Code, Sth ed., Vol. 4, p. 2S25.
* 19lh ed., s. 2S9. • (1S4I) 10 L. J. M. C. 154.
* (1802) S Ves. 405. ’  \1956) 1 All E. R. 450. ■
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s ta te  o f  th e  E n g lish  la w  e v e n  a t  th is  d a te . I n  th a t  ca se  th e  r e c ip ie n t  o f  a n  
e x tr a  su m  o f  m oney  w h ich  h a d  s o m e h o w  fo u n d  its  w a y  in to  h is  p a y  
p a c k e t  a p p ro p r ia te d  i t  u p o n  su b s e q u e n tly  fo r m in g  a  d ish o n e st in te n t io n . 
I t  w a s h e ld  h o w e v e r  th a t  th e  o ffe n ce  o f  la r c e n y  h a d  n o t  been  c o m m it te d  
a n d  m u c h  a ca d e m ic  d is cu ss io n  fo llo w e d  u p o n  th a t  d e c is ion . In d e e d  
su ch  ca ses  w e re  c o n d e m n e d  as  a  jm b lic  s ca n d a l b e ca u se  th e  C ou rts  w e re  
r e lu c ta n t ly  c o m p e lle d  to  a l lo w  d is h o n e s ty  to  g o  u n p u n is h e d .1

I t  is  n o t  u n re a so n a b le  t o  in fe r  th a t  th e  d e lib e r a te  d e p a rtu re  fr o m  th e  
p r in c ip le s  o f  E n g lish  la w , rep resen ted  b y  th e  c re a t io n  o f  th is  o f fe n c e  o f  
cr im in a l m isa p p ro p r ia tio n , w a s th e  resu lt  o f  a  con sciou sn ess  o f  th e  
in a d e q u a cy  o f  th e  e x is t in g  E n g lish  la w  a n d  th e  e x is te n ce  o f  a  la cu n a  in  
re g a rd  to  cases o f  in n o c e n t  ta k in g  fo llo w e d  b y  a  su b seq u en t d is h o n e s t  
in te n tio n . S u ch  in co n s is te n c ie s  as th ose  re v e a le d  b y  Cartwright v. Greene 
a n d  M erry v. Greene <fj Dewes m u st  a lso  h a v e  b e e n  k n o w n  a t  th e t im e  th e 
In d ia n  P e n a l C od e  w as p re se n te d  to  th e  L e g is la t iv e  C ou n cil in  185C a n d  
p a ssed  in  1860, a n d  c e r ta in ly  lo n g  b e fo re  o u r  P e n a l C od e  w a s p a sse d  in  
1SS3. A ll  these co n s id e ra tio n s  w o u ld  serv e  to  in d ic a te  th a t  th e  o f fe n ce  
c o n te m p la te d  b y  s e c t io n  3 8 6  w as o n e  o f  in n o c e n t  ta k in g  fo l lo w e d  b y  a 
su b se q u e n t d ish on est in te n t io n , th e  ca se  o f  a n  in it ia l d ish o n e st  ta k in g  
h a v in g  a lrea d y  b e e n  p r o v id e d  fo r  b y  th e  o f fe n ce  o f  th e ft .

T h is  in d e e d  w o u ld  a p p e a r  to  be  th e  u n d e rs ta n d in g  o f  th is o f fe n c e  in  
In d ia  as w ell. T h u s  B a ta n la l & T h a k o re  2 b e g in  th e ir  c o m m e n t  on  th is  
se c t io n  w ith  th e  o b s e rv a t io n  th a t  “  cr im in a l m isa p p ro p r ia tio n  ta k es  
p la ce  w h en  th e p ossess ion  has b een  in n o c e n t ly  c o m e  by , b u t  w h ere , b y  
a su b se q u e n t ch a n g e  o f  in ten tion , o r  fr o m  th e  k n o w le d g e  o f  s o m e  n e w  
fa c t  w ith  w h ich  th e  p a r t y  w as n o t  p r e v io u s ly  a c q u a in te d , th e  re ta in in g  
b e co m e s  w ron g fu l a n d  fra u d u len t. T h e  o f fe n ce  con s ists  in  th e  d is h o n e s t  
m isa p p ro p r ia tio n  o r  co n v e rs io n , e ith er  p e r m a n e n tly  o r  fo r  a  t im e , o f  
p r o p e r t y  which is already without wrong in the possession o f the 
off older." T h e  a u th o rs  g o  o n  to  p o in t  o u t  th a t  in  th is  re sp e ct  th e  P e n a l 
C o d e  is  a t  v a r ia n ce  w ith  th e  E n g lish  la w  a c c o r d in g  to  w h ich  th e  
in te n tio n  o f  th e  a ccu sed  o n ly  a t th e  tim e o f  o b ta in in g  possess ion  is ta k e n  
in to  a c c o u n t .

S o  a lso  th e  or ig in a l te x ts  o f  the P en a l L a w  o f  In d ia  b y  S ir  H a r i S in g h  
G o u r  h im s e lf  w ou ld  a p p e a r  to  d ra w  th is  d is t in c t io n . I t  is thcx-c s t a t e d 3 :
“  T h e  q u estion  w h e th e r  th e  a c t  is th e ft  o r  m isa p p ro p r ia tio n  d e p e n d s  
u p o n  w h en  th e  d ish o n e sty  b e g a n — w as it b e fo r e o r  a fte r  the th in g  c a m e  in to  
p ossess ion . T h is  is a  p o in t  o f  d iv is io n  as m u ch  b e tw een  th e  tw o  o ffe n c e s  
o f  th e ft  a n d  cr im in a l m isa p p ro p r ia tio n  in  th e  C o d e , as b e tw e e n  c r im in a l ’ 
m isa p p ro p r ia tio n  a n d  a c iv il w ron g  u n d e r  E n g lish  la w .”  T h is  a b s e n ce  
o f  w ro n g fu l in itia l ta k in g  is stressed  a g a in 4 f o r  h e  ob se rv e s  in  a  la te r  
p a ssa g e  th a t  in  th e ft  th e  in itia l ta k in g  is w ro n g fu l b u t  in  cr im in a l 
m isa p p ro p r ia tio n  it  is in d iffe re n t a n d  m a y  e v e n  b e  in n o ce n t b u t b e c o m e s  
w ro n g fu l b y  a  su b se q u e n t ch a n g e  o f  in te n tio n  o r  fr o m  k n o w le d g e  o f  s o m o

1 See (1056) 72 L. Q. R. at 1S3. * 5lh ed. p. 1345, s. 4712.

* Law of Crir.es, 20lh cd. p. 1023. 4 Ibid, a. 4713.



J offer jet v. Percra 43

n ew  fa c t  w ith  w h ich  th e  p a r ty  w as n o t  p r e v io u s ly  a cq u a in te d . T h e  
w o rd  “ in d i f fe r e n t ”  in  th is passage w ou ld  a p p e a r  t o  r e fe r  t o  a n eu tra l 
s ta te  o f  m in d — th a t  is w h ere  th e d o e r  has n o t  a f f ir m a t iv e ly  fo rm e d  a 
w ron g fu l in te n t io n  a t  th e  t im e  o f  tak in g.

L a te r  e d it io n s  o f  th is  ce le b ra te d  w ork  b y  o th e r  e d it o r s  seem  to  d e p a r t  
h o w e v e r  fr o m  th e  v ie w  o f  th e  d istin gu ish ed  a u th o r , f o r  th e  S th  e d it io n  
sta te s1 th a t  i t  is  d if f ic u lt  t o  sa y  th a t  m is a p p ro p r ia t io n  c a n n o t  b e  
c o m m itte d  i f  th e  a c c u s e d  h a d  a  d ish on est in te n t io n  a t  th e  m o m e n t  o f  
ta k in g  p o s se ss io n  .o f  th e  a r t ic le . I  w ou ld  p re fe r  o n  th is  p o in t  t o  fo l lo w  
th e  v ie w  e x p re s se d  b y  S ir  I ia r i  S ingh  G o u r  h im self.

I t  is m y  v ie w  u p o n  a  r e v ie w  o f  a ll th e  a u th or itie s  t h a t  in  th e  ca se  o f  a 
ch a rg e  o f  c r im in a l m isa p p ro p r ia tio n  w here th e  p r o p e r t y  is  ta k e n  fro m  th e  
possess ion  o f  a n o th e r , su ch  in itia l tak ing m u st b e  in n o c e n t , fo r  th is  is th e  
fea tu re  w h ich  m a rk s  o u t  th is  o ffen ce  fr o m  th e  o f fe n c e  o f  th e ft  a n d  o th e r  
o ffen ces  w h ich  m a y  b e  co m m itte d . T o  v ie w  th is  m a t t e r  o th e rw ise  m a y  
resu lt in  o b s cu r in g  th e  lin e  o f  d em a rca tion  b etw een  c r im in a l m isa p p ro p r ia ­
t io n  a n d  su ch  o f fe n c e s  as  th e ft  a n d  cheatin g . I n  th e  p r e se n t  case  s in ce  
th e  in itia l ta k in g  w a s  w ith  a g u ilty  m in d  I  c o n s id e r  th a t  th e  o ffe n ce  o f  
cr im in a l m is a p p r o p r ia t io n  h as n o t  been  m a d e  o u t  a n d  I  th e re fo re  se t 
as ide  th e  c o n v ic t io n  o n  th is  co u n t. T h e  fine o f  R s .  5 0 / - o r  th ree  w eek s 
r ig orou s  im p r is o n m e n t  o n  c o u n t  o n e  w ill stan d  a n d  s o  a lso  w ill th e term  
o f  on e  y e a r ’s r ig o r o u s  im p rison m en t u n d er  th e  P r e v e n t io n  o f  C rim es 
O rd in a n ce .

Conviction on 1 st count affirmed.
Conviction on 2  nd count set aside.


