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F.ridencc— Claim against a dead man's estate—Standard o f proof required.

In n claim against the esta te  of a dead man tlio p la in tiff based h is claim  on 
• a witness's version o f  a  conversation which allegedly took place betw een tlio 

witness and the deceased over 20 years beforo the tr ia l commenced.

field, th a t in a claim against a  dead m an’s esta te , though  thero  is no rtde o f 
law tha t judgm ent cannot bo obtained on the uncorroborated  evidence o f the 
claimant, i t  is the d u ty  of the Court to scrutinise th e  p la in tiff’s  caso w ith  “ great 
jealousy

_ A .P P K .4 I , from  a ju d g m en t o f  1-Jic D istr ic t C ourt, C olom bo.

C. T h ia g a l in g a m  Q .C . ,  w ith  N .  N a d a ra sa ,  for th e  d e fen d a n ts  a p p e llan ts .

S .  J .  V. C h e h a n a t ja k a m ,  Q .C . ,  w ith  P .  N a v a r a ln a r a ja h  a n d  C . M a u o h a r a ,  ‘ 
for th e  p la in tiff resp on d en t.

C u r .  a d v .  vu l t .

J u ly  9, 1954. G k a t i a e n , J .—

A  w ea lth y  H a tu c o tta i C hotty  nam ed M u ttiah  w as th e  h e a d  o f  a  jo in t  
H indu, fam ily  d om ic iled  in  S ou th  Ind ia . B y  Iiis first m arriage h e  had  
tw o  daughters, one o f  w h om  w a s m arried t o  K .  R .  K  N .  L . L e tch u m a n
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C hettiar (hereinafter called  “ tho  d eceased  ” ). B y  h is second  m arriage 
h e had  tw o  grow n-up so iis  (N adarajah  and T hiagarajah) and  a  m inor  
son  (M anickam). H e  fina lly  m arried a  w om an nam ed S igapp i, an d  b y  
th a t  un ion  ho had a daughter an d  a  m inor son (tho p lain tiff).

On IS th  M ay, 1029, M uttiah  d ecided  to  partition  h is e s ta te  am ong  
h is  four sons who were co-parcenary m em bers w ith him  o f th e  jo in t fam ily . 
A n aw ard P 9  m ade b y  certain  o f  h is  trusted  neighbours m ade elaborate  
provision  for th is proposed separation . Clause 11 o f  the award provided  
th a t, as far as the p la in tiff w as concerned, “ tho properties an d  cash  
w hich  tho  fourth  share-holder m inor M urugappah Chettiar i s  to ge t  are 
t o . be held  to the order o f  h i s  fa th e r  M u t t ia h  Chett iar ,  w hich  sum  
is to  be enhanced profitab ly  a n d  p a i d  to h im  after  h is  a t t a in m e n t  o f  

m a j o r i t y  ” .

T h e p la in tiff was at th is  tim e on ly  17 m onths old . In  accordance with  
th e  aw ard P 9 , he becam e (a lthough  h e w as too  young to  ap preciate  tho  
a lteration  in h is sta tu s) th e  h ead  o f  a  n ew  jo in t H indu  fam ily  con sistin g  
o f  h im self, his m oth er an d  h is sis ter . T he lega lity  o f  such  a p a rtitio n  
during th e  m inority  o f  one or m ore o f  tho co-parcenary m em bers is  w ell 
recognised  by th e  M itakshara law , an d  clause 11, w hich I  h a v e  p rev iou sly  
quoted , w as no doubt in ten d ed  to  m eet th e  recom m endation  in  th e  
B audhayana-  th a t “ th e  shares o f  so n s w ho are m inors, together w ith  th e  
in terest, should  be p laced  under good  protection  u n til th e  m a jo r ity  o f  
th e  ow ners ”— M a y n e ' s  H i n d u  Im i u  (8th E d .)  sec. 476 .

M uttiah  took  early step s to  im p lem en t th e  aw ard P 9 . W ith  regard  
to  th e  p la in tiff’s  share, he had  h im self registered in Colom bo on  22nd  
M ay, 1929, as the proprietor o f  a  n ew  business under tho vilasam  M R . 
M. M. M R .” , and it  is p erfectly  clear th a t lie did  so not for h is personal 
ad vantage but in  order to  d ischarge th e  trust im posed on h im  for the  
benefit o f  tho p la in tiff and  o f  th e  n ew  fam ily  u n it o f  w hich  th e  p la in tiff  
had becom e th e  sole co-parcenary m em ber. Tho in itia l am ount cred ited  
to  tho p la in tiff in  th e  firm ’s books w as R s. 1S1.902, i.o., his proportionate  
share o f  the proceeds o f  th e  p artition .

V ery shortly  after the b usiness o f  M R. M. M. MR., had com m enced , 
M uttiah  d ied  in  Colom bo on  28 th  M ay, 1929, w hen th e  p la in tiff, h is  
m other and  h is sister were s t ill in  In d ia . In  consequence o f  th is  ev e n t,  
th e  p la in tiff’s  m other becam e h is  natural guardian. U n fo rtu n a te ly , 
no express provision h ad  been  m ad e in  P 9  as to  w ho should  su cceed  to  
th e  m anagement- o f  th e  p la in tiff’s  affairs upon M uttiah ’s d ea th  u n til 
th e  p la in tiff a tta in ed  m ajority .

A s to  w hat took  p lace im m ed ia te ly  after the death  o f  M u ttiah  is, on  
certain  im portant m atters, con troversia l. I t  has been • su ffic ien tly  
estab lished , how ever, th a t  o u t o f  tho  liquid  a ssets o f  M R . M. M . M R ., 
V ellasam y, a  trusted  serv a n t o f  M u ttiah  w ho had  been em p lo y ed  in  
M u ttiah ’s ow n business for severa l years and had also becom o th e  sen ior  
kanakapulle o f  tho  now  b usin ess, caused  various sum s am o u n tin g  in  
th e  aggregate to  R s. IS ,700 to  bo dopositod in  Colom bo b etw een  2Sth  
Septem ber, 1929 and  27 th  N ovem b er, 1929 w ith  L etch u m an ’s  firm
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(K . R . K N . L .). T lic  m ain  d isp u to  in  th is  caso re la tes to  th e  circu m s­
ta n ces in  w h ich  th o se  su m s were d ep o sited  w ith  K . R . K N . L ., and , m ore  
p articu larly , th e  preeiso o b liga tion s undertaken ' b y  tho  deceased , a s  
th e  so le  ow ner o f  K . R . K N . L ., in  regard to  tho  p a y m en t o f  in tere st  
on th e  am ou n t so  deposited . B eforo considering th is  v ita l issue, h ow ever , 
I  sh a ll refer to  c e r ta in  su bsequ en t e v e n ts  tho d eta ils  o f  w hich  are no lon ger  
controversia l.

O n 9 th  Jan uary , 1930, Y 'cllasam y lo ft  C eylon  for In d ia  after sever in g  
h is  con n ection  w ith  tho  firm o f  M R . 51. 51. 5 IR . and  hand ing o v er  a ll 
accou n ts-b ook s and  relevant d ocu m en ts to  tho p la in tif f s  e ld est s t e p ­
brother N adarajah . In  these books, tho  p la in tiff  w as show n  a s  a  
“ cred itor ” o f  th e  firm in a sum  o f  R s. 1SI.962  (i.o., tho original ca p ita l 
brought in to  tho b u s in ess ); th e  firm  o f  K . R . K N . L ., on  th e  other h an d , 
w as sh ow n  as a  debtor ” in  th o  su m  o f  R s. IS ,700. A fter th is  d a te ,  
Y ellasa im ' ceased to  have .any b usin ess rela tion sh ip  w ith  a n y  m em ber o f  
3 u d t ia h ’s fa m ily  u n til 1947.

A n in cid en t o f  som o im p ortan ce to o k  p lace  ten  years later. I n  
F ebruary , 1940, th e  p la in tiff’s  m oth er S igapp i drew  a bill o f  exch an ge  
or “ u n d ia l  ” in  In d ia  for R s. 5 ,000  on  th e  d eceased ’s firm K . R . K N . L , 
in  C olom bo in  favour o f  a firm n am ed  V . R . K . R .,  w ith  a d irection  th a t ,  
w hen th is  su m  w as paid  b y K . R . K N . L ., it  sh ou ld  bo d eb ited  to the f i r m  
o f  M R .  M .  M .  M R .  Tho ex p la n a tio n  o f  th is  tran saction , w hich  w as  
accep ted  b y  th e  learned jud ge, w as th a t  S igap p i h ad  p reviously  borrow ed  
R s. 5 ,000  from  V . R . K .  l i .  in  In d ia  in  order to  m ee t th e  household  e x p e n ­
ses o f  th e  jo in t fa m ily  consisting  o f  herself, tho p la in tiff  an d  her daughter. 
She according!)' arranged w ith  tho doceased  (also in  In d ia ) th a t h is firm  
in  C olom bo sh ou ld  honour tho “ u n d i a l  ” an d  d eb it th e  p aym en t a g a in st  
his o u tsta n d in g  accoun t w ith  3 fR . 31. 31. 31R. T he v n d i a l  w as in  fa c t  
m et on  p resen ta tion  a s arranged, an d  R s. 5 ,0 1 0 . IS w as d eb ited  as  
arranged in  K . R . K N . L ’s books. T h e  p e r s o n  w h o  a c tu a l ly  received  th i s  

p a y m e n t  i n  C olom bo o n  beh a lf  o f  V . R .  K .  R .  w a s  n o  other than M u l t i a h ’s  

fo r m e r  k a n a k a p u l le  V e l la sa m y  who h a d  s in ce  j o i n e d  V . R .  K .  R .  in a  s i m i l a r  
c a p a c i t y .

On 19th  F ebruary, 1942, tho p la in tiff  (still a  m inor) w as liv in g  in  
In d ia  under the care an d  p ro tection  o f  h is m oth er S igappi. A n oth er  
debtor o f  3CR. 3{. 3 i. 3.1 R . w as a n x iou s to  repay  h is d eb t in  v iew  o f  repeated  
dem and s b y  S igapp i. On legal ad v ice , h e  ob ta in ed  an  order th a t tho  
Sccrct-arj' o f  th e  D istr ic t Court o f  C olom bo bo a p p o in ted  curator o f  th e  
p la in tiff’s  e s ta te , so  th a t som eone w ou ld  be in  a  p osition  to  g iv e  va lid  
receip ts for p ay m en ts o f  th is  k ind.

On Sth  A pril, 1943, th e  deceased  L et chum  an a lso  d ep osited  R s. 20 ,4S0-1S 
to  tho cred it o f  th e  curatorship caso. T h is a m ou n t represented , accord ing  
to  th e  d eceased ’s  books o f  accoun ts, tho  to ta l sum  duo a t  th a t d a te  (less  
R s. 5 -3 2 )  from  tho firni o f  IC. R . K N . L . to  th e  firm  o f  31R. M. 3r. 3 fR . 
in  con n ection  w ith  tho original d ep osits aggregating  R s. 18,700 m a d e  
betw een  S eptem b er, 1929 and  N ovem b er, 1929. T ho sm all ou tstan d in g  
sum o f  R s. 5 32 w as sh ortly  afterw ard s cau gh t up  in  a  p a y m en t o f  u icom o  
tax b y  K . R . K N . L . oh  b eh a lf o f  3 \R . 3 (. 31. 3'!R., and  the accdunt o f  
the tran sactio n s b etw een  theso  tw o  firm s w as th en  closed .
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A ll m oneys cred ited  to  th e  curatorship case w ore w ithdraw n  in  due  
course b y  th e  p la in tiff  w ith  his m oth er’s form al con sen t during h is  
m inority.

Lctclium nn h im se lf  d ied  on 18th M arch, 1945. A ccording to  his 
ow n books o f  accou n t, h e had long since com p lete ly  se ttlod  h is  debt to  
th e  firm o f  M R . M . M . M R. Over three years la ter , howover, i.c., on 
1st D oeem ber, 1948, th e  p lain tiff (who w as s t ill a  m inor) sued  th e  appel­
lants (tho heirs o f  tho  deceased) in  th e  presen t a ction  for th e  recovery  
o f  a fu rth o r  su m  o f  R s. 2 2 ,455 '52  alleged to  be s t ill duo to  him  in  connec­
tion  w ith  th e  orig inal deposit o f R s. IS ,700 in  1929 (i.c ., 19 years before 
the action  com m enced). The action  w as in st itu ted  through  tho p lain ­
tiff’s n ex t friend V cllasam y who had joined  h im  a s  h is a ttorney  and  
kanahapullc in  1947.

T he v a lid ity  o f  th e  p la in tiff’s  claim depends very  largcl\r, if  n ot entirely, 
on th e  1 ruth  o f  V clla sa m y ’s version o f  th e  term s on  w hich  sum s aggre­
gating  R s. 18,700 h a d  been  deposited w ith  th e  d efen d a n ts’ firm K . R . 
K N . L. in  1929. A ccord ing  to  V cllasam y, he d ecided , o n  h is  ow n  in i t i a ­
tive ,  to  in v est th e  a sse ts  o f  M R. M. M. M R. after th e  d eath  o f  his em ployer  
M uttinh w ith  variou s Che tty  firms ow ned (excep t in  t\\ o cases) by  close 
relatives o f  M u ttin h ’s fam ily . H e regarded th ese  a sse ts  as th e  exclusive  
property o f  th e  p la in tiff, and considered it  h is  d u ty  to  prom ote the. 
in terests o f  th e  m inor (who was powerless to  p ro tect h im self) b y  ontcring 
in to th ose tran saction s on  th e  m inor’s b eh a lf as a  n eg o t io ru m  gestor.

V ellasam y’s  v e is io n  is  th a t he d irectly  (and on  h is ow n responsib ility  
as the se lf-co n stitu ted  .agent o f a  2 1-m onth  old  in fan t) contracted  with  
th e  deceased  L etch u m a n  in  connection w ith  tho  d ep o sits  or loans which  
form  th e su b jec t m atter  o f  th is a c t io n ; an d  th a t  th e  deceased  
unequ ivocally  agreed  to  repay tho principal in  d ue course to the p la in t i f f  
together w ith  accrued  com pound in terest ca lcu la ted  a t  “ nadappu  
v atta i ” ra tes— th a t  is to  say , a t “ rates p reva ilin g  from  tim e to  tim e 
am ong the ch ettiar  com m unity , the in terest being  ad ded  to  th e  principal 
from tim e to  tim e according to tho custom  p reva ilin g  and  calculated  in  
th e  m anner cu stom ary  am ong chettiars in  th e ir  dealings w ith  one 
another ” .

T he schedule a n n ex ed  to  the p lain t se ts  o u t in  d eta il th e  m aim er in 
which th e  p la in tiff’s  claim  was com puted . I t  cred its the deceased’s 
account w ith  tho  su m  o f  R s. 20,4SS'1S  d ep o sited  on  Sth  April, 1943, 
in  th e  curatorship  case, but m akes no a llow ance for th e  earlier paym ent 
in  1940, against S ig a p p i’s  un dia l .

T h e learned ju d ge  accep ted  V cllasam y’s ev id en ce a s  to  the term s o f  
liis alleged  agreem en t w ith  the deceased in  1929, b u t d irected  (in favour 
o f  tho ap pellan t) th a t  credit be g iven  for th e  p a y m e n t o f  R s. 5,010■ IS 
in  1940, as “ tin's w ould  bo a reasonable charge w hich  could bo m ade 
again st tho  jo in t  fa m ily  assets o f  tho firm o f  M R . M . M. M R ” . In  
accordance w ith  a  reconstructed  sta tem en t o f  acco u n t filed in  Court, 
a  dccrco w as en tered  again st the d efen dan ts jo in t ly  an d  severally  for 
R s. 1G,65S-17 to g eth er  w ith  legal in torcst from  d a te  o f  th e  decree until 

p a y m en t in  fu ll.
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T ho m ain  ground o f  appeal w h ich  w as pressed  before u s re la tes to  th o  
issu es o f  fact. I t  w as also argu ed , a s  a  m a tter  o f  law , th a t  th e  m o n e y  
d ep osited  w ith  deceased in  1929 w a s th e  m o n ey  o f  M u ttiah  C h e tty —  
so  th a t, a lthou gh  i t  w as no d o u b t in v ested  for th e  u ltim ate  benefit o f  th o  
jo in t  H indu  fam ily  o f  w hich  th e  p la in tiff  w as tho so le  eo-parconary  
m em ber, th e  on ly  person en titled  to  recover it  from  th e  d eceased  or h is  
h eirs w as a  d u ly  appointed rep resen ta tiv e  o f  M u ttiah ’s csta to .

I n  a n y  v iew  o f  th e  m atter, it  w a s  a n  ex trem ely  difficult case to  d ecid e . 
T h e tria l com m enced  on 13th D ecem b er, 1949, before th e  (then) D is tr ic t  
J u d g e  Mr. S . J .  C. Schokm an.- A fter  V ollasam y’s cross-exam in ation  
h ad  been nearly  com pleted, Mr. I f .  A . do S ilv a  w as a p p o in ted  D is tr ic t  
J u d g e  o f  Colom bo, and the tria l com m en ced  afresh  before h im  on  2 5 th  
O ctober, 1950, subject to  an  agreem en t th a t  V cllasam y’s p rev iou s  
cv idcn co  be incorporated in  th e  n ew  proceed ings. A fter som e furth er  
ev id en ce o f  Y ellasam y had been  recorded, tho tria l w as p u t  o ff fer  2 1s t  
D ecem ber, 1950. In  the m ean tim e, M r. do S ilv a  had  ceased  to  fu n ctio n  
as D istr ic t  Ju d ge , and the tria l w a s  resu m ed  tie novo  before th e  learn ed  
J u d g e  w hoso judgm ent is n ow  u nd er appeal. V ella sam y’s  ovid enco  
w as once again  recorded (su b ject to  a  sim ilar agreem en t regard ing  th e  
earlier proceedings). H e  w as e x a m in ed  an d  cross-exam in ed  on  2 1 s t  
D ecem ber, 1950. H is cross-exam in ation  w as resu m ed  on  2 5 th  A pril, 
1951, an d  concluded  on 5th  S ep tem b er , 1951. T he case for tho  a p p e l­
la n t w as closed  on 6th ScjJtember, 1951. E v en tu a lly , ju d gm en t w as  
d elivered  on 12th  October, 1951. I n  th e  resu lt, th e  learned  judgo w as  
fa ced  w ith  th e  ta sk  o f  assessing th e  ev id en co  o f  tho ch ie f w itn ess  w ho h a d  
testified  before h im  on three d a tes  coverin g  a period  o f  nearly  9 m on th s, 
an d  o f  testing it  in  the ligh t o f  h is  earlier ev id en ce recorded  before tw o  
o th er  jud ges in  D ecem ber, 1949, a n d  O ctober, 1950. H a v in g  regard  
t o  th eso  lo n g  d e la y s ,  the a d v a n t a g e  w h ich  a trial ju d ge n orm ally  en jo y s  
o f  form ing  h is personal im pression  o f  a  'w itness’ cred ib ility  (based  on  
dem eanour) w as considerably redu ced .

A p art from  theso special con sid eration s, tho in h erent d ifficu lty  in  
d ecid in g  th e  issues o f  fact in th is  lit ig a t io n  w as m ore fu n d am en ta l. T h e  
p la in tiff  based  h is claim  on Y clla sa m y 's version  o f  a  con versation  w h ich  
a lleg ed ly  took  p lace betw een h im  a n d  th e  d eceased  m an  L etc ln im a n  
ov er  20 years before the trial com m en ced . N o  in depend en t w itn ess w as  
p resen t a t  th a t conversation, a n d  th e  su ggested  agreem en t w as n o t  
con tem poraneously  or oven su b se q u en tly  reduced to  w riting. In  ad d itio n , 
th e  Court w as necessarily  d ep rived  o f  th e  a d va n tag e o f  h earing  L etch u -  
m a n ’s exp lan a tion  o f  tho circu m stan ces in  w hich  h is  firm rece ived  th o  
m on ey , an d  th e  precise nature o f  h is  ob lig a tio n s in  regard to  th e  p a y m e n t  
o f  in terest- T h e situ ation  therefore n ecessa r ily  ca lled  for a  v ery  ca u tio u s  
ju d ic ia l approach.

J esse ll M. 11. rem arked, w ith  reference to  eases o f  th is  k in d , “ i t  is  
a  rulo o f  prudence that, sitt in g  a s  a  ju ry , wo do  n o t g iv e  credence to  th o  
u nsu p p orted  testim ony , o f  the c la im a n t, w ith  a  v iew , no d o u b t, o f  p re ­
v en tin g  perjury, and  w ith a  v iew  o f  p ro tec tin g  a d ead  m a n ’s e s ta to  from  
u n fou n d ed  cla im s ” — I n  re F in c h ,  F i n c h  v .  F i n c h 1. ..T h eso  o b serv a tio n s  
w ero a t  one tim e regarded as lay in g  d o w n  a rule (eq u iva len t to  a  ru le o f

1 (1SS3) 23 Ch. D. 267 at 260.
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law ) th a t  cla im s against a  dead m an’s ostato could never bo m aintained  
u n less th e y  w ere corroborated by independent evidence. B u t it is now  
recogn ised  th a t  th e  true principle is  n o t so  rigid. The Court’s d u ty  
is  to  ap proach  th e  case with great je a lo u sy ,  because th e  claim is brought 
forw ard  ag a in st th e  estato o f  a  deceased person when that person, who  
w as a  ch ie f  actor in  th e  transaction im pugned, w as dead ”—p e r  F ry  L . J . 
in  H e G a n n e t t ; G a n d y  v. M a c a u l a y 1. “ Tho sta tem en t o f a  living m an  
is  n o t  to  bo d isb elieved  because there is  no corroboration, although in  
th e  n ecessary  absence through death  o f  one o f  th e  parties to  th e  tran s­
action , i t  is  n atural th a t in considering th e  sta tem ent o f  th e  survivor 
w e sh ou ld  look  for corroboration in  support o f it ; but i f  the evidence  
g iv e n  b y  the l i v in g  m a n  brings conviction to the tr ibunal  which lias to  try  
th e  q u estion , th en  thero is no rule o f  law  which prevents that conviction  
being a c te d  upon  ”— p e r  Sir John  H.anncn in R e  H o d g s o n ; Beckett v. 
R a n s d a le  2. T h ese v iew s were adopted w ith  approval in R a w lin so n  v.  
S c h o l e s 3, an d  h a v e  also been acknow ledged in  Ceylon as prescribing 
th e  correct jud icia l approach to claim s again st the estate of a deceased  
p erson — V e lu p i l l a i  v. S id a m b a r a m *.

I  find  no in d ica tion  iti the judgm ent under appeal that the learned  
judge sp ec ia lly  d irected  his m ind to  th e  standard o f proof laid dow n b y  
th ese  a u th oritie s . Besides, his m ain reason for behoving Y cllasam y’s  
er id o n ce  w as th a t  h e considered it  to  be “ corroborated ” by certain  
e n tr ie s .in  th e  d eceased ’s books o f accounts— whereas they  arc equally  
co n sis ten t w ith  th o  view  that L etchum an had  in  fact undertaken (and  
discharged) ob ligations less onerous th a n  those im puted to him by  
V cllasan i3r.

A s I  read tho judgm ent under appeal, tho learned Ju dge’s acceptance  
o f  th e  p la in tif f ’s  case was largely based on h is objective assessm ent o f  
V ella sa m y ’s testim on y , and not on h is  personal im pression o f the do- 
m oanour o f  th e  w itness. In  these circum stances, and in view  o f  th e  
n on -d irection  to  which I  have previously referred, it is our duty to decide 
for ou rse lves w heth er Y ellasam y’s version  can safely  be acted upon in  
regard  to  tw o  crucial issues—

(1) W a s th e  m oney  deposited w ith  Iv. K . K N . L. in pursuance o f  a
con tract directly entered in to  between V ellasam y a n d  the  

decea sed  ?

(2) I f  so , had  th e  deceased bound h im self u n con d it ion a l ly  — i.c. even
after  th e  year 1933—to  let th e  sum  deposited  accum ulate a t  
“ nadap pu  vatta i ” rates o f com pound interest until repaym ent ?

A s to  th e  first question , one should, in  m y  opinion, exam ine w ith con­
sid erab le cau tion  (and perhaps w ith  strong suspicion) Y ellasam y's 
assertion  th a t  h e acted  entirely on h is ow n in itia tive  in entering into  
a  n um b er o f  m oney-lending contracts for a m inor’s benefit w ithout tho  
prior a u th o r ity  o f  senior members o f  th e  ch ild ’s fam ily— particularly  
as, accord in g  to  h is  version, the p la in tiff’s  m other and eldest step-brother 
h ad  th e m se lv e s  m ade conflicting claim s to  be entrusted  w ith tho funds

1 tlSSo) 31 Ch. D. 1 at 10. 3 (1S9S) Jo T. L. It. S.
* ( ISSo) 31 Ch. D. 117 at ISO. 4 U9>9) 31 -Y. I.. It. 91 at 99.



3 3GRATI.4EX, J .—Malhlhal Achy v. Murvgappn Cheitiar
____________________________________________ f t -------------------------------------------------------------------------------------------- ------------ ---— ------------

availab le . Y clla sam y  w as n o t bound  to  th e  p la in tiff  by tie s  o f  k insh ip  
or even  o f  race. H is  a u th o rity  a s  th e  k anak apu llc  o f  3 IR . 31. 3L  SIR . 
had  term in ated  on  h is m aster’s d ea th , an d  it  seem s in h eren tly  im probab le  
th a t, i f  he had  v ir tu a lly  defied th e  in stru ction s o f  S igapp i an d  N adarajah  
(w ho w as s t ill h is  em p loyer in  regard to  o th er b usiness affairs) h e w ould  
h ave undertaken  th e  functions o f  a  g ra tu ito u s in tcn n cd d ler . I t  is  m ore  
natural to  su p p ose  th a t he w ould  h ave le ft th e se  im p ortan t d ecision s to  
persons w ho  w ere m ore c losely  concerned  w ith  th o  futuro m anagem ent  
o f  th e  m inor’s  affairs. There is  no in d ep en d en t ora l ev id en ce to  prove  
th a t  th e  con tem poraneous loans to  oth er C h c tty  firm s h a d  a lso  boon 
d irectly  n eg o tia ted  b y  Y cllasainy en tire ly  on  h is  ow n  in it ia tiv e . T h e . 
fa c t  th a t  R s. IS ,700 w as in  fact handed  over to  K . R . KM . L. by Y cllasam y  
in  1929 (or a t  lea st in  pursuance o f  h is in stru ctio n s to  th o  jun ior k an ak a­
pullc) has no d o u b t been  su ffic ien tly  esta b lish ed , b u t th a t  d ocs n ot  
com p lete ly  so lv e  th e  issues w hich  arc m ore v ita lly  con troversia l.

In  regard to  th e  d efen d an t’s  cla im  to  be cred ited  a t  lea st w ith  the  
a m ou n t p a id  on th e  u n d ia l  in  1910 on  S ig a p p i’s  d irection s, Y clla sa m y ’s 
partisan sh ip  an d  p alpab le lack o f  candour in  th e  w itn ess  b ox  a lso  ju stify  
tho criticism  th a t  h is  ev idence on  other im p o rta n t issu es called  for sp ecia l 
v ig ila n ce— h a v in g  regard particu larly  to  th o  circum stance th a t  the  
d eceased  w as n o t  ava ilab le  to  g iv e  th e  C ourt h is  ow n  exp la n a tio n  o f  
th ese  d isp u ted  m atters.

I t  has n o t been  su ggested  th a t L ctch u m an  w as a  d ishonourable m an  
w ho cou ld  n orm ally  be d isposed  to  fabrica te h is books o f  accou n ts in  
order to  av o id  lia b ility  to  an  in fan t to  w hom  h e w as v ery  c losely  con n ected  
b y  m arriage. A ccord ing to  h is books, he cred ited  th e  firm o f  YCF',. 3C. 3L 
iYR. w ith  “ nadappu  v a tta i ” rates o f  in terest u n til 1933, and  thereafter  
o n ly  at th e  ru ling B an k  rates o f  in terest. T ho learn ed  judge regarded  
these earlier en tries as strong corroboration  o f  V ella sam y’s  version .
T o m y  m ind , th e y  aro eq u a lly  con sisten t w ith  th e  th eo ry  th a t L ctchu m an  
had  bound h im se lf  b y  contract (either w ith  Y clla sam y  or w ith  som eone  
else) to  p a y  com pound  in terest in  accordance w ith  C h c tty  cu stom  so  long  
as lie  had  th e  m on ey  in vested  w ith  ou tsiders in  th e  ordinary course o f  
h is m on ey -len d in g  transactions, b u t  no t d u r i n g  p e r i o d s  w h en  the. m o n e y  

w a s  m ere ly  l y i n g  id le  in the B a n k ,  o w in g  to  a l te red  co n d i t io n s ,  w i th o u t  
■profit to h im se l f .  T he learned jud ge w as sa tisfied  th a t  during the la tter  
period  (i.c-., a fter  th e  year 1933) L ctch u m a n  C hcttiar had  deposited  
large su m s o f  m o n ey  in  the B an k , and w as therefore p ay in g  in terest a t  
th e  ra te  a t  w hich  ho received  it  from  th e  B an k  ” . I  find i t  very  d ifficu lt 
to  b elieve th a t, in  tlicso  circum stances, L ctch u m a n  w ould  h ave chosen  ■ 
to  reta in  th e  m o n e y  after 1933 on  su ch  unp rofitab le  term s i f  he w as still 
ob liged  to  p a y  “ nadappu v a tta i ”  ra tes  o f  in terest w ith o u t an y  
corresponding com m ercia l ad van tage to  h im self.

L ctch u m an  w as in  close touch  w ith  S igap p i in  In d ia  th rough out the  
re leva n t p eriod , an d  i t  is  sign ifican t th a t  th e  u n d i a l  tran saction  took  
p lace  in  con sequ en ce o f  an  arrangem ent d ire c tly  arrived  a t  betw een  them  
in  In d ia . I f , therefore, th e  p la in tiff’s  ease is  scru tin ised  w ith  “ great  
jea lo u sy  ” , w o ca n n o t reason ably  rulo o u t th e  p o ss ib ility  th a t  th e  m on ey  
w as tak en  o v er  b y  L ctchu m an  in  1929 a s th o  re su lt  o f  som e agreem en t
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arrived  a t  after a  fa m ily  conference in  In d ia , and not (as V ellasam y  
a lleges) in  pursuance o f  a  con tract en tered  in to  in  Colom bo w ith  a mcro 
in torm cddlor. A gain , a lthough  th e  orig inal obligation  (according to  the  
d eb to r’s  ow n books) w as to  p a y  com pound in terest on  the am ount 
d ep osited , is  i t  unreasonable to  suppose th a t th e  term s were su bsequ en tly  
a ltered  b y  m u tu a l agreem en t w ith in  th e  fam ily  circle w hen conditions  
in  th e  m oney  m arkot h ad  so  fundam ent .ally changed in 1933 ? L ctchum an  
d id  n o t lack  th e  fu n d s to  return th e  m on ey  in  1933 ; nor w as h e under 
a n y  p roved  n ecess ity  to  retain  it  for iiis  personal benefit. S igappi w ho  
is  s t i l l  a liv e  w as n o t called  by  th e  p la in tiff to  sta te  w hat she knew  
concern ing th e  term s o f  th e  transaction .

I t  is  a  m atter  o f  com m on know ledge th a t it  w as custom ary for Chettiav 
m oneylen ders to  p a y  each  other “ nadappu v a tta i ” rates o f  in terest on 
sh ort-term  accom m od ation  loans received  for the purpose o f  profitable 
in v estm en ts  by th e  borrower. I t  seem s very  unlikely , on th e  other hand, 
th a t  a  prudent c h e tty  w ith  business in stin c ts  characteristic o f  h is  race 
w o u ld  b ind  h im self to  p a y  such onerous rates m erely for th e  doubtfu l 
p riv ilege o f  k eep ing  th e  m oney  in fixed  dep osit in a Bank.

T h e learned jud ge w as n o t prepared to  accept the 4 th  d efen dan t’s
version  o f  th e  tran saction . I t  w ould  therefore be im proper for us, sittin g
in  ap peal, to  ta k e  a contrary view . L e t it  then  be assum ed th a t th is
particu lar ap pellan t h ad  succum bed  to  tho tem ptation  to  g ive false
ev id en ce  in  resistin g  w hat lie perhaps b elieved  to  be an unfounded claim .
N ev erth e less , th e  real issue for decision  w as w hether, in  th e  circum stances
o f  th is  caso, th e  te s t im o n y  o f  V ellasam y (the on ly  surviving p arty  to
tho  a lleged  oral con tract) w as suffic iently  convincing to  ju stify  a decree
ag a in st th e  heirs o f  a  m an  w ho h ad  d ied  som e years before th e  action  © *
w as in stitu ted .

I  am  very  conscious o f  th e  lim its w hich  necessarily  circum scribe the 
r igh t o f  an  ap p e lla te  trib un al to  d isturb  th e  conclusions arrived a t by  
a  ju d ge  o f  first in stanco  on  q uestions o f  fact. In  th e  present ease, how ever,
I  am  satisfied  th a t  it  is our d u ty  to  se t aside the judgm ent under appeal. 
T h e learned  jud ge had  n o t rem inded  h im self o f  th e  special v ig ilance  
w h ich  ou gh t to  be exerc ised  w henever a Court o f  law  adjudicates upon  
b ela ted  claim s ag a in st a  dead  m an ’s es ta te . In  addition , h e  paid  insuffi­
c ien t a tten tio n  to  certain  im probab ilities inherent in V ellasam y’s version. 
F in a lly , h e  h as trea ted  item s o f  ev idence as corroboration w hich  wore 
in  tru th  corroborative on ly  o f  m atters w hich  were n ot in  controversy. 
In d eed , I  take leave to  d ou b t i f  V ellasa in y’s evidence w ould  have brought 
c o n v ic t io n  to  th e  learned  judge's m ind i f  h e had  h im self approached the  
caso w ith  “  g rea t jealous}' ”  as ho sh ou ld  h ave dono. I  w ould  allow  the  
ap p ea l and  m ake order d ism issing th e  p la in tiff’s  action  w ith  costs in  
b o th  Courts. In  th e  v iew  w hich  I  h a v e  taken  it is unnecessary to  decide  
th e  q uestion  o f  law  raised  by Air. T hiagalingam .

F k i i n a n d o ,  A .J ., agreed , ad d in g  certain  additional reasons in  support  
o f  th e  conclusion .

.4p p c a l  a l lo ica l .


