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P resen t: de Kreteer J.

P A B U P A T H I P I L L A I , A p p ellan t, and K A N D IA H  A R U M U G A M ,
R esp on d en t.

534— M . C. Jaffna, 4,174.

Maintenance— Order for maintenance in favour of wife—Application for distress 
warrant for arrears of maintenance— Compromise by payment of lump 
sum—Compromise not valid.
The appellant obtained an order for maintenance against her husband, 

the respondent, under which Bhe was entitled to receive a sum of Bs. 8 
per mensem. Subsequently, on an application for a distress warrant 
against the respondent for arrears of maintenance, the parties entered 
into a compromise in Court by which the applicant received a sum of 
Bs. 200, waiving all claims to future maintenance.

Held, that the compromise was not valid and did not relieve the 
respondent of the obligation of maintaining his wife.

P P E A L  from  an order o f  th e M agistrate o f  Ja ffna .

N. Kumarasin-gham fo r  ap p lican t, appellant.

H . W . Thambiah for  defen dan t, respondent.
Cur. a th . vult.

D ecem b er  21, 1944. J a ye tilek e  J .—  j

T h e ap pellant is the w ife  o f  th e respon den t. She m arried  the re ­
sp on d en t in  1932 and lived  w ith  h im  till th e beg inn ing  o f  1937. On 
O ctober 1, 1937, she m ade an ap p lication  in case- N o. 7 ,369 , M . C ., K ayts, 
for an order against the respon den t under section  3 o f  O rdinance N o. 9  
o f  1889 fo r  h er m a in ten an ce . In  the ap p lication  she said th at the 
respon den t w as a P o lice  C onstab le and w as draw ing R s . 45 a  m on th . 
O n N ov em b er  18, 1937, the M agistrate m a d e  an order b y  con sen t that 
th e respon den t shou ld  p a y  to  the ap pellan t for her m a in ten an ce  l /4 t h  
o f  his n ett salary every  m on th . In  pu rsuance o f  th at order th e respondent 
appeal's to  have paid  the ap pellant R s . 6  a m on th . O n D e ce m b e r  14, 
1939, the ap pellan t stated  th at 's h e  w as en titled  to  rece ive  m ore than 
R s . 6  a m on th  and m oved  fo r  an enquiry. O n M arch  29, 1940, the 
m atter  w as settled  and the respondent agreed to pay  R s . 8 a  m on th . On 
A pril 15, 1943, th e ap pellan t obta in ed  a distress w arrant for th e  recovery  
o f  five m o n th s ’ arrears o f  m a in ten an ce. O n M a y  14, 1943, th e  parties 
appear to  h ave  arranged a  com prise . T h e jou rna l en try  reads—

“  D istress w arrant tw ice  returned b y  F isca l u n ex ecu ted  as respondent 
is n ot possessed  o f  any m ov ab le  prop erty . D em a n d  m a d e  o f  h im  
w as n ot com p lied  w ith . T h e respon den t pays R s . 200 in  cou rt. T he 
ap p lican t rece ives sam e w aiv in g  all fu tu re cla im s for m a in ten an ce 
against the responden t. T h e  ap p lican t signs the record  " .

A t  th is d a te  th e  arrears o f  m a in ten an ce  am ou n ted  to  R s . 56. T he 
ap plican t has p resu m ably  agreed to  a ccep t R s . 144 in lieu o f  fu ture 
m aintenance. T h ere can  be  n o  d ou b t that this is a hard bargain.

On M arch  4 , 1944, th e ap pellan t m ade an ap p lication  in th is case 
alleging th at th e resp on d en t fa iled  to  m ain tain  her for  five  m on th s. She 
has n ot exp la ined  in her ap p lication  w h a t she did w ith  th e m on ey  th at
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w as paid  to  her. She w as paid  sufficient m on ey  for her m aintenance for 
18 m onths. T he M agistrate held th at the com prom ise m ade by  the 
appellant w as binding on her and dism issed the application. T he 
appeal is against that order. T he qu estion  w hether a com prom ise o f 
th is nature is valid  in law  has been  considered in three reported cases.

In  Madduma H am y v. Kalu Appu  1 the applicant and the respondent, 
had entered in to an agreem ent in w riting b y  w hich the applicant agreed 
to  relieve the respondent o f the burden o f  m aintaining her and their 
.children. C larence J . said : —

‘ ‘ Such  an agreem ent as th is betw een  husband and w ife is invalid 

In  Nakamuttu. v. Kanthan  2 the applicant received from  her husband 
a sum  o f  R s. 50 for  the m aintenance o f herself and their children  during 
their lifetim e. G renier A .J . said—

“  T he obligation  on  the part o f the husband to m aintain his w ife and 
children  is a continu ing one and he cannot relieve h im self o f  the liability 
by  entering in to an unconscionable bargain as in this case, w ith  the 
m other. T h e case no doubt, w ould  be  different if the husband in ­
vested  som e m on ey  for his w ife and allow ed her to take the interest 
for her m aintenance ” .

T hese cases w ere c ited  w ith  approval in Hhmihamy v. Gunawardana •1 
In  that case the m other o f  five children  applied for an order o f m aintenance 
against their father and the M agistrate m ade an order requiring the 
latter to  pay a certain  sum  m o n th ly .. Subsequently  the respondent 
applied to the M agistrate and obtained  an order sanctioning the paym ent 
o f a lu m p sum  o f R s. 250 in respect o f  the cla im  for m aintenance o f  the 
children  in fu ll discharge o f the m aintenance payable by h im . S om e­
tim e later the ap plicant applied again for an order for m aintenance. T he 
M agistrate considered that the com prom ise did not discharge the re ­
sp ondent and ■ ordered that the m aintenance should continue. In  
affirm ing the order m ade by  the M agistrate, de S am payo J . sa id :

“  T he O rdinance does not con tem p la te  the settlem ent o f a lum p sum . 
I t  on ly  provides for m aking a ' m on th ly  allow ance ’ . The paym ent 
o f  a lu m p sum  m ay, o f  course, negative the basis o f the application , 
n am ely , th at the father neglects or refuses to m aintain his children . 
B u t  in such  a case the m on ey  should  b e .s o  settled  as to  ensure the 
continued  m ain ten an ce o f the children . B u t  in this case the in com e 
to  be derived from  R s. 250 is by  no m eans sufficient to  m aintain five 
children . I t  w as never invested  or secured. T he m other appears to 
have exhausted it and the children  are presum ably le ft on ce m ore 
w ithout m ain tenance . . . . .  T he appellant relies on the c ircu m ­
stances that the' cou rt had sanctioned  the com prom ise in this, but 
I  do n ot th ink it m akes any m aterial difference ” .

B o th  under the R om a n -D u tch  law  and the E nglish  law  the husband 
is bound to  m aintain  his w ife in a m anner suitable to her rank and position . 
T h e w ife can  com p e l her h usband to  perform  this du ty  by  a civil action.

*1 S .C . D. 48.3 S. C. 0. 132.
2 3 C. L. R. 163.
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T h e M ain ten an ce O rdinance w as en acted  to  p rovide a sim pler, m ore  
sp eedy  and less costly  rem ed y  (see  Subaliya v. Kannangara ’ ).

In  H ym an v. H ym an1 th e  qu estion  arose w h eth er a w ife  w ho 
covenanted  b y  a d eed  o f  separation  n ot to  take proceed ings against her 
husband to  allow  her a lim on y  or m a in ten an ce  b ey on d  th e provision  
m ade for her by  the deed  and thereafter obtains a decree  for  d issolu tion  
o f  the m arriage on  the ground o f her h u sba n d ’s adu ltery  is n ot preclud ed  by 
her coven an t from  petition ing  th e cou rt for perm anen t m ain tenance. 
In  the course o f  his ju d g m en t L ord  A tk in  said :

"  W hile  the m arriage tie exists the h usband is u n d e r  a legal ob liga ­
tion to  m aintain  his w ife  . . . .  B u t  the d u ty  o f  the husband is 
also a p u b lic  obligation , and can  be  en forced  against h im  b y  the State 
under th e V agran cy  A cts  and under the P oor R e lie f A cts . W h e n  the 
m arriage is  d issolved  th e  d u ty  to  m aintain  arising ou t o f  th e  m arriage 
tie  disappears. In  the absen ce  o f  any statu tory  en a ctm en t th e form er 
w ife w ou ld  be le ft  w ith ou t any provision  for  her m a in ten an ce  other 
than recourse to  the p oor  law  authorities. In  m y  op in ion  th e  statutory  
pow ers o f  the C ourt to w hich  1 have referred w ere granted p artly  in  the 
public  in terest to  provide a su bstitu te for the • h u sb a n d ’s d u ty  o f 
m ain tenance and to  preven t the w ife  from  being  throw n  upon  the pu b lic  
for support. I f  th is be true the pow ers o f  th e C ourt in th is respect 
can not be restricted  by  th e private arran gem ent o f  the parties. 
‘ Quilibet potest renunciare juri pro se introductu  ’ . ‘ I  b eg  a tten ­
tion  to  the w ords ‘ pro se ’ , ’ says L ord  W estb u rv  in  H unt v. H unt, 
‘ because they  have been  in trodu ced  in to th e m a x im  to  show  that no 
m an can  renounce a right o f  w hich  his d u ty  to  th e p u b lic  and the 
cla im s o f  society  forbid  the ren u n cia tion -’ . T o  ap p ly  another m a xim , 

‘ Privatorum conven.tio juri publico non d erlgat  ’ . I n  m y  v iew  n o  
agreem ent betw een  the spouses can  p reven t th e cou rt from  considering  
th e  question  w hether in  the c ircu m stan ces o f  th e particu lar case it 
shall th ink  fit to  order the h usband to  m ake som e reasonable p a ym en t 
to  th e w ife  ' having regard to  her fortu ne, if  an y, to  th e ab ility  o f h er 
husband and to  th e con d u ct o f  the parties. T h e  w ife ’ s right to  future 
m ain tenance is a m atter  o f  pu b lic  con cern  w hich  she can n ot barter 
a w a y ’ ” .

T hese observations seem  to  m e  to  in d icate  th at a com p rom ise  o f  the 
nature entered in to  by  the ap pellan t in  th is case ou gh t to  b e  set aside 
on  grounds o f  pu b lic  p o licy . I  w ou ld  accord in g ly  se t aside the order 
appealed from  and send the case back  so  th at th e  M agistrate  m a y  m ak e 
an appropriate order under section  5. H e  w ill ascerta in  w hat sum  w as due 
to  the appellant as arrears o f  m a in ten an ce  on  M a y  14, 1943, and  for  
w hat period  the ba lance, if an y , o u t o f  th e  m on ey  p a id  to  her w as 
sufficient fo r  h er m a in ten an ce . T h e  ap p e lla n t is en titled  to  th e  costs 
o f  the appeal.

1 4 N. L. R. 121.

A ppeal allowed. 

*1929 a :.C. 601.


