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SETH A v . MUTTUWA.

41—D. C. K an dy , 5,299.

P rivy  Council—Application for conditional leave— V alu e of subject-m atter—  
A p p rec ia tio n  in  v a lu e — Value of appellant’s interest— Rule of succession 
in  Kandyan Law—M atter of general or public importance—P rivy  
Council (Appeals) Ordinance (C ap. 85), Rule 1 (a )  and 1 (b) .
W h ere, in  an  a p p lica tio n  fo r  co n d itio n a l le a v e  to  A p p ea l to  th e  P r iv y  

C ouncil, th e  p ro p er ty  w h ic h  i s  th e  su b je c t-m a tte r  o f  th e  ap p lica tio n  h a s  
ap p reciated  in  v a lu e  s in c e  th e  in st itu t io n  o f  p ro ceed in g s  th e  ap p lican t  
sh ou ld  b e  a llo w e d  to  p ro v e  it s  v a lu e  a t  th e  t im e  o f  a p p ea l u n le ss  th e re  is 
ev id en ce  o f  a  fra u d u len t u n d er -v a lu a tio n .

D e A lw is  v . Appuham y (30 N . L . R. 421) fo llo w ed .

In  d eterm in in g  th e  r ig h t , o f  a p p ea l th e  te s t  th a t  sh o u ld  b e  ap p lied  is, 
h o w  d o es  th e  ju d g m e n t a ffect th e  in te r e sts  o f  th e  p a rty  w h o  is  p reju d iced  
b y  i t  and  w h o  se e k s  to  r e lie v e  h im se lf  fro m  i t  b y  a p p ea l ?

A  q u estio n  o f  in te s ta te  su cc ess io n  a r is in g  in  K a n d y a n  la w  in  c ircu m ­
sta n ces  th a t  are  m o re  o f  u n co m m o n  th a n  o f  co m m o n  occu rren ce is  n o t  
o n e  o f  grea t g e n e r a l o r  p u b lic  im p o rta n ce  w ith in  th e  m e a n in g  o f  
R u le  - (1 )  (b )  o f  th e  R u le s  in  th e  S c h e d u le  to  th e  P r iv y  C ou n cil  
(A p p e a ls )  O rd inance.

T HIS w as an application for conditional leave to appeal to the Privy  
Council.

H. V. P erera , K .C . (w ith  him  N. N adarajah , K .C ., and E. B. W ikrem a-  
n a ya k e), for the applicant.—  This application is m ade under ru le 1 (a) 
o f the Schedule to th e P rivy  Council (Appeals) Ordinance (Cap. 85) or, 
alternatively, under rule 1 (b) o f the sam e Schedule.

A lthough th e subject-m atter of the action w as valued  in the D istrict 
Court a t less than Rs. 5,000 the valu e of it  has now  appreciated and, 
according to th e affidavit and report of a recognized assessor, exceeds  
Rs. 10,000. W hat is m aterial -is th e value of th e subject-m atter at th e  
point of tim e w hen  application is m ade for leave to appeal to the Privy  
Council. V ide de A lw is  v . A ppu h am y  \

The question involved  in th e appeal is one w hich, “ by rea so n .o f its  
great general or public im portance or otherw ise ”, ought to be subm itted  
to H is M ajesty in  Council for decision under ru le (1) (b ). A  ru le o f  
K andyan L aw  w hich  w as regarded as finally settled  in  1922 in  the case of  
S en evira tn e v .  H alangoda,5 has b een  disturbed b y  th e decision of th e  
Suprem e Court in  the present case. In S en evira tn e v. H alangoda  i t  
w as decided that w here a K andyan w ife  m arried in diga  dies issueless, 
th e  husband does not inherit any portion of the w ife ’s landed property  
acquired before m arriage. The ru ling in that case w as accepted as 
final in  the Report of th e K andyan L aw  Com m ission (1935) and has 
alw ays been  acted upon. T itles that are settled  w ould becom e unsettled  
in  consequence of th e  present decision.

■ (1929) 30 N . L . R . 421. ! (1922) 24 N . L. R . 2-5; .
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N. K . Choksy  (w ith  him  S. R. W ijaya tilake ) for the respondent.—The 
value put upon the m atter in dispute in  the D istrict Court is the deter­
m ining factor and cannot b e altered at this stage—A ppuham y v. Victor 
C orea1. Further, in  a testam entary action, the valuation given in the 
inventory decides the value of the action—Balaham y v. D inoham y'.

E ven  if  the total value of the estate is worth more than Rs. 5,000 the  
applicant’s interest in  it is only in  respect of one-third and does not 
amount to Rs. 5,000. The test for determining value for the purpose 
of the present application is. the extent to w hich the judgment of the  
Suprem e Court affects the interest o f the petitioner w ho is prejudiced 
b y  it—A llan  v. P r a t t ' ;  Thevagnanasekeram  v. K uppam m al e t a l . ';  
Aham adu  Lebbe et al. v. Abdul Coder e t al.’; Sathasiva K urukkal v. 
Subram aniam  K u ru k k a l0 ; P em aratna Thero v. Indasara Thero  \

The question involved in  this case is not one of great general or public 
importance. N o settled practice has been upset by the judgm ent of the 
Suprem e Court. The present case can be distinguished from Seneviratne  
v. H alangoda (supra) and is more sim ilar to Jasingedera N aide A ppu  v. 
Palingurala e t al.’ and  - K alu  v. L am i “. Questions of greater general 
importance, such as concerning registration, partition, the incumbency 
of a historic Buddhist tem ple, w ere not regarded as important enough  
for reference to the Privy Council—Gooneratne v. Bishop of Colombo  “ ; 
P em aratna Thero v. Indasara Thero (supra). The words “ or otherwise ” in 
rule 1 (b) m ust receive an ejusdem  generis interpretation and the Supreme 
Court, in  exercising its powers under this rule, should be guided by the  
principles on w hich the Privy Council itself acts in dealing w ith  appli­
cations for special leave to appeal in  civ il cases—Pitche Tambp et al. v. 
Cassim  M arikar e t al. ll.

H. V. Perera, K.C., in reply.—N ot only the applicant’s right but the 
. rights of h is brother and sister also are involved  in  this appeal-. If the 
applicant succeeds, the two others also succeed, although form ally they  
are respondents to the present application. Rule 1 (a) allow s a right of 
appeal not only w here the appeal involves directly but also in d ire c tly -a 
claim  or question respecting property of the value of Rs. 5,000 or upwards.

The words “or otherw ise ” in rule 1 (b) are intended to g ive the Supreme 
Court a very Wide discretion. The present decision is definitely in 
conflict w ith  S eneviratne v. Halangoda (supra) and settled law  has been  
unsettled.

' Cur. adv. vu lt.
- N ovem ber 11, 1942. S oertsz J.—

This is an application for conditional leave to appeal to His M ajesty in  
Council, from a judgm ent of two Judges of th is Court. The application  
purports, in the first instance; to be m ade as of right, under rule 1 (a) of 
th e Privy Councils (Appeal) Ordinance, on the footing that “ the m atter 
in d ispute on the appeal ” is over Rs. 5,000 in v a lu e ; or, alternatively, 
under rule 1 (b) “ at the discretion of the Court ”, on the ground that

1 (1900) 1 Browne 165. ‘ (1929) 31 N . L. R. 165.
1 (1926) 27 N . L. R. 410 at 414. ■ (1938) 13 C. L. W. 9. '
J (1888) 13 A . C. 780. ‘ (1879) 2 S . C. C. 176
' (1934) 36 N . L. R. 404. '‘(1905) 11 N . L. R. 222.
1 (1931) 33 N . L. R. 337. 10 (1931) 33 N . L. R. 63.

"  (1914) 18 A'. L. R. 117.
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the m atter involved  in th e  appeal is o f great general im portance for  
the reasons stated in  paragraphs 4  (a ), (b) and (c) of the petition to w hich  
I shall presently refer.

This application is m ade by th e  third respondent in  D. C. Kandy, 
No. 5,299 (T estam entary). The first and second respondents to those  
proceedings are his brother and sister, respectively. The petitioner in  
those proceedings is their brother-in-law , the husband of one Kuda Ridi, 
sister of th e three respondents, w ho died intestate leav ing  an estate valued  
in  th e inventory at Rs. 4,245.

There w as a contest in  the Court below  w hich raised the question  
w hether Kuda Ridi’s heirs w ere her tw o brothers and her sister or 
w hether her diga-m arried husband w as her sole heir. The trial Judge 
found in  favour of th e brothers and the sister, rely ing on the authority of 
the judgm ent in  the case of S en evira tn e v. H alangoda {su pra). On 
appeal, the judgm ent of the trial Judge w as reversed, and the husband  
w as declared to be heir. It is from  this order that conditional leave to  
appeal is sought.

The application is resisted  by the husband on two grou n d s:—F irstly , 
on the ground that there is no r ig h t of appeal inasm uch as the property 
involved in th e case is not w orth Rs. 5,000 or, alternatively, inasmuch  
as th e applicant’s share of the property, if  he is en titled  to a share, is not 
w orth Rs. 5,000. Secondly, on the ground that, sq far as w e are asked 
to exercise our discretion , under ru le 1 (b ) , that the m atter in d ispute is 
not of great general im portance, nor of public im portance, nor otherw ise  
a m atter calling for the exercise of that discretion.

In regard to the first objection, the value put upon the estate in the 
inventory is as already pointed out, Rs.' 4,245. Counsel relies on the  
old case of A ppu h am y v. Corea (su p ra ) , in  w hich  the plaintiff w as held to  
the value h e had put upon th e property in  h is . plaint, and w as refused  
leave to appeal to the P rivy  Council because that value w as under 
Rs. 5,000. A  request for a re-valuation w as refused largely  for the .reason 
that, on the plaintiff’s ow n showing, h e had deliberately undervalued th e  
property, and had so avoided paym ent of the proper stam p duty. But, as 
pointed out by ,Ly all-G rant J. in  the case o f D e A lw is  v . A ppu h am y (su pra ) , 
th e established principle appears to be that w here there has been no fraud 
on th e part "of the appellant and w here h e has not consented to a low er  
valuation for the purpose of obtaining som e advantage, he should be  
allow ed to prove the va lu e of h is claim , and that w here the 'value has 
appreciated since the date w hen  action w as first taken, he should b e  
allow ed to prove the va lu e at the tim e of appeal ”.

The present case fa lls clearly  w ith in  that principle. There is: no 
indication w hatever of a fraudulent under-valuation. It w as a valuation  
put upon th e estate not by the applicant, but by his brother-in-law , w ho  
now  opposes th is application, and the applicant’s case is that the pro­
perties h ave appreciated in va lu e since that date. W e are satisfied upon 
th e m aterial before us that the w hole estate is presently, w orth Rs. 10,000, 
a fact not seriously disputed;

B ut the question still rem ains w hether, for the purpose of determ ining  
the applicant’s right of appeal, the to ta l v a lu e .o f  th e estate or the valu e  
of th e share the applicant w ould be entitled  to, is the relevant value.
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In  regard to this question, the applicant’s brother and sister do not 
associate them selves w ith  the applicant in this application. Indeed, 
it w as conceded that they are content w ith  the order made on appeal, 
and it is difficult to see how  the applicant can claim  that the value of 
their shares too should be taken into account in valuing the m atter in  
dispute on the appeal. W hat w ould the position have been, for instance, 
if, from  the outset, the applicant’s brother and sister had supported the  
case of their brother-in-law, that h e w as the law fu l heir ? W ould 
the applicant have been able, in that event too, to ask that the value  
of their shares be reckoned ? It seem s to m e that the principle enunci­
ated by Lord Selborne in A llan  v. P ra tt (supra) governs the q u estion ; 
that principle is “ that the judgm ent is to be looked at as it affects the 
interests of the p a r ty  w ho is  prejudiced  b y  i t  and who . seeks to  re lieve  

.h im self of i t  b y  appeal”. That w as the principle by w hich this Court 
guided itse lf in  Bandara v. B a n d a r a to cite one case. Looked at in this 
w ay, I do not think it can be said that the m atter in dispute, on the 
proposed appeal, is any m ore than one-third of ten thousand rupees.

The applicant, therefore, has no righ t of appeal.
The n ext question is w hether this is a case w hich is properly w ithin  

rule 1 (b) and, as such, one in w hich w e ought to exercise our discretion  
and grant the applicant leave.

The grounds upon w hich w e are asked to exercise our discretion are 
stated in paragraphs 4 (a ) , (b ) , and (c)' of the petition. The gist of those 
averm ents is that the judgm ent given  in this case rules that a diga- 
m arried w idow er is the sole heir of his childless w ife so far as im movable 
property acquired before coverture is concerned ; and .that he excludes 
the w ife’s n ext of kin, whereas a different v iew  was taken in the case Of 
S en evira tn e v. H alangoda (supra). It is also said that a com m ittee 
appointed in recent tim es to report on Kandyan law- and custom adopted 
the rule in  th is latter decision as having correctly laid down the law  on 
the point. " The result’ of this conflict, it  is urged, would be to leave the  
law  on this question in an unsettled and unsatisfactory state.

But there are, in our reports, conflicting decisions on several other 
questions, and if that w ere sufficient reason f5r granting leave, our reports 
would afford precedents. But I can find none. Leave could be properly 
sought, and w ould properly be given only if the m atter in dispute is of 
great general importance, or of public importance, or is otherw ise of an 
equally substantial character. ,

I do not think it can. be said that the question in this case falls w ithin  
th e condition of great general im portance or of public importance. 
The m ost that can be said in regard to it is that it concerns a question  
of intestate succession arising in K andyan law  in certain circum stances 
that are more of uncomm on than common occurrence. Nor, is it, 
otherwise, a m atter of such a substantial character as would justify  
us to g ive a leave. W e ought to be careful not to attem pt too ligh tly  to 
add to the onerous, duties of the^Judicial Comm ittee, or sim ilarly interfere 
w ith  the ordinary rights of a successful litigant in a case of "this value not 
to be vexed  any further.

• > Cur. T..K. ;>. 52
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It seem s to m e that th e latter part of the opinion of Lord S elb om e in  

A llan  v . P ra tt (supra) applies to th is branch of th e question. H e said “ of 
course their Lordships w ill n ot at present go into the m erits of the case 
at all, and th ey  w ill assum e that there m ay be such a question and that 
it  m ay be im portant; but th e present question is, w hether this appeal, 
being incom petent, th ey  ought to g ive, under the circum stances of 
th e case, an .opportunity of asking for special leave to appeal. No  
doubt there m ay be cases in  w hich  the im portance of the general question  
of law  involved  m ay induce their Lordships to g ive leave to appeal,

. though the value of the m atter in  d ispute is not su ffic ien t; but their  
Lordships m ust be governed in the exercise of that discretion by a 
consideration of a ll the circum stances of each particular case ”. Their 
Lordships then w en t on to point out that in  th e  case before them  the. 
respondent did not appear to be a m an w ho could com fortably bear the  
expense of such a proceeding, even  if h e  contrived to be represented at 
th e hearing. The sam e can, I  think, be fa ir ly  said of the respondent 
to this application. If, how ever, h e decided not to incur the necessary  
expenditure and failed  to be represented at th e hearing, their Lordships 
w ould  not h ave the fu llest assistance in  a m atter that, after all, arises 
under a foreign orr at least, an unfam iliar law , and as observed by Lord 
Selbom e, such assistance their Lordships “ m ust necessarily  d e s ir e ”. 
Moreover, if  as the applicant’s C ounsel stated  at the Bar, cases have  
already been instituted in  v iew  of th e ru ling g iven  in  th is case, a proper 
opportunity is lik ely  to arise for th is question to be reagitated and, if 
necessary, decided by a F u ll or D ivisional Bench or, m ay be, even  by the  
P rivy  Council.

I would, for these reasons, refuse the application w ith  costs.

H o w a r d  C.J.—I agree.
A pplica tion  refused.

♦


