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Present: E n n i s J . 

G O V E R N M E N T A G E N T , N O R T H - C E N T R A L P R O V I N C E , v. 
A P P U H A M Y . 

858—P. C. Anuradhapura, 27,191. 

Summary trial—Long postponements irregular—Failure of justice— 
Criminal Procedure Code, ss. 188, 289, 425. 

I t i s a denial of justice t o postpone a summary case for an 
unreasonable length of t ime , for reasonable speed is essential in 
a sninmary trial. 

The answer to the quest ion whether a n adjournment is un­
reasonably long would depend upon the circumstances of each case. 

TH H: accused , w h o w a s charged w i t h h a v i n g c leared l a n d a t t h e 
d isposal o f t h e Crown w i t h o u t permi t , c l a i m e d t h e l a n d o n 

a copper s a n n a s . T h e Magis trate m a d e t h e fo l lowing order o n 
J u n e 18, 1 9 0 6 : — " S e n d s a n n a s a n d c a s e b o t h t o t h e G o v e r n m e n t 
A g e n t . A c c u s e d t o appear w h e n n o t i c e d . " N o further s t e p s w e r e 
t a k e n unt i l J a n u a r y 10, 1 9 1 1 . Af ter a ser ies of a d j o u r n m e n t s t h e 
c a s e w a s f inally heard o n N o v e m b e r 1 1 , 1 9 1 2 , a n d t h e M a g i s t r a t e 
h e l d t h a t t h e s a n n a s w a s a forgery, a n d c o n v i c t e d t h e a c c u s e d . 

T h e a c c u s e d appea led . 

H. A. Jayewardene ( w i t h h i m Talaivasingham), for t h e a c c u s e d , 
a p p e l l a n t . — T h e Mag i s t ra te h a d n o power t o m a k e a n order pos t ­
poning t h e case indefinitely or for a n unreasonable l e n g t h of t i m e . 

i (1900) 2 Q. B. at page 219. 
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1912. N o s teps were taken in this case after J u n e 18, 1906, til l January 10, 
1911. This being a s u m m a r y case t h e Magistrate should not h a v e 
adjourned t h e case , except for a reasonable t i m e . Counsel referred 
to sect ions 188 and 2 8 9 of the Criminal Procedure Code. 

The case w a s o n e for t h e Civil Court. The evidence shows that 
the accused acted bona fide throughout . This is practically an 
act ion by the Crown to establ ish t i t le to a disputed land. The 
accused should h a v e b e e n sued in the Civil Court, and not 
prosecuted in the Criminal Court. 

Obeyesehere, CO., for the respondent .—The Court had jurisdiction 
to enterta in the charge (Ordinance N o . 1 0 of 1885; sect ion 4). The 
offence h a s b e e n clearly proved. [ E n n i s J . — A r e n o t these long 
adjournments irregular?] T h e adjournments were m a d e in t h e 
interests of the accused himself . Moreover, h e did not complain of 
the de lay at any t i m e . The sect ion g ives the Magistrate t h e 
power to pos tpone a case for such t i m e as h e m a y consider 
reasonable . [ E n n i s J . — N o Court will say that a pos tponement 
for five years is reasonable . ] If your Lordship is satisfied that a case 
has been m a d e out against the accused, sect ion 425 would cure the 
irregularity. [Counse l took t i m e t o submit authority. Later , 
h e c i ted 4 1 7 — P . C. Anuradhapura, 2 7 . 9 5 7 . 1 ] 

Car. adv. vult. 

D e c e m b e r 20 , 1912. ENNIS J . — 

I n th i s case the accused was charged in March, 1906, in t h e 
Po l i ce Court of Anuradhapura, at the ins tance of the Government 
A g e n t , w i th having cleared in D e c e m b e r , 1905, certain land at 
the disposal of t h e Crown contrary to t h e provisions of Ordinance 
N o . 10 of 1885. 

The case c a m e on at various t i m e s be tween M a y 28 , 1906, and 
J u n e 18, 1906, w h e n the accused produced a copper sannas from 
the possess ion of h i s uncle . T h e sannas had not been registered. 
A n order w a s then m a d e : •" S e n d sannas and case both t o the 
G o v e r n m e n t Agent . Accused to appear w h e n n o t i c e d . " T h e n e x t 
entry in t h e journal under date J u n e 2 1 , 1906, i s : " Case sent to 
G o v e r n m e n t A g e n t . " 

I t is to be observed t h a t the G o v e r n m e n t A g e n t is the complainant 
in the case . N o further s teps in t h e m a t t e r were taken until 
January 10, 1911 , w h e n there is a no te in t h e journal: " This case 
having been returned by t h e G o v e r n m e n t wi th the reques t to 
dispose of as usual , parties not iced for January 3 1 , 1911 ." 

After a series of adjournments there is a note in the journal under 
date S e p t e m b e r 18, 1 9 1 2 : " Accused present o n s u m m o n s ; admit s 
c l ear ing ." T h e case w a s finally heard o n N o v e m b e r 11, 1912, w h e n 
the question, of the t i t le of the accused t o the land w a s thoroughly 
inves t igated . 

1 S. C. Min.,July29,1910. 
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1912. 
ENNIS J . 

Government 
Agent, 
North-
Central 

Province, 9. 
Appuhamy 

T h e learned Po l i ce Magis trate i n a very full and able j u d g m e n t 
found t h a t t h e sannas and another copper s a n n a s produced by t h e 
accused were forgeries, and t h a t a rock s a n n a s w h i c h t h e copper 
sannases were a l leged to confirm did n o t g ive t h e a c c u s e d any t i t le 
to the land, and, o n the admiss ion of t h e accused t h a t h e h a d 
cleared t h e land, he conv ic ted h i m under t h e 1885 Ordinance a n d 
sentenced' h i m to pay a fine of E s . 25 . L e a v e t o appea l w a s g i v e n 
by t h e Magis trate . 

T h e Ordinance of 1885 w a s repealed in 1897 by Ordinance' N o . 16 
of 1897, which reproduce m a n y of t h e provis ions of . t h e earlier 
Ordinance, and, by sec t ion 5 of Ordinance N o . 21 of 1901 , any 
offence under the repealed Ordinance a n d any act ion i n c o m p l e t e d 
was not affected by t h e repeal . 

On appeal it w a s argued t h a t t h e long a d j o u r n m e n t s were 
unreasonable and irregular, and t h a t t h e ev idence s h o w e d t h a t 
the accused dea l t w i t h t h e land under a bona fide bel ief t h a t h e 
w a s ent i t l ed to do so . I t w a s further urged t h a t t h e Criminal 
Procedure should n o t h a v e b e e n invoked to es tab l i sh a c l a i m t o 
t i t le w h i c h should h a v e b e e n reserved for a Civil Court . 

Sec t ion 4 of Ordinance N o . 10 of 1885 express ly provided t h a t 
for the purpose of any prosecut ion under t h e Ordinance the Court 
should have jurisdict ion to try and de termine any ques t ion of t i t le 
arising in the prosecut ion, and there is a proviso t h a t t h e j u d g m e n t 
should not be rece ived as ev idence of t i t l e or p l eaded i n bar in any 
civil sui t . I t would s e e m , therefore, that there w a s n o t h i n g t o 
prevent t h e ques t ion of t i t le be ing gone in to . 

Under sec t ion 9 of t h e Criminal Procedure Code t h e Po l i ce Court 
exercised s u m m a r y jurisdict ion. T h e accused appeared before the 
Court on a s u m m o n s o n M a y 28 , 1906, and o n be ing asked t o s h o w 
cause w h y h e should n o t b e c o n v i c t e d sa id t h a t h e c l a i m e d t h e land 
on a tal ipot , and t h e case w a s pos tponed t o J u n e 18 to enab le h i m 

- to produce it . On J u n e 18 h e produced t h e unregis tered copper 
sannas , w h e n a p o s t p o n e m e n t w a s ordered w i t h o u t any d a t e be ing 
fixed, and, apparent ly , to enable t h e c o m p l a i n a n t to e x a m i n e t h e 
sannas . This w a s contrary t o t h e procedure l a i d - d o w n i n t h e Code . 
Sect ion 188, re lat ing t o s u m m a r y procedure, after providing t h a t 
an accused w h o m a k e s a n unqual i f ied a d m i s s i o n of gu i l t m a y be 
convicted and s e n t e n c e d , s a y s t h a t if no s u c h s t a t e m e n t is m a d e , 
the Magis trate shal l ask h i m if h e is ready for trial, and if h e answers 
in t h e affirmative, t h e Magis trate shal l proceed t o try t h e case ; but if 
the accused is no t ready, the .Magis tra te m a y , subjec t t o t h e provis ion 
of sect ion 289 , pos tpone t h e trial t o a d a t e t o b e t h e n fixed. T h e 
sec t ion proceeds to say t h a t th i s procedure shal l n o t prevent a 
Magis trate from tak ing e v i d e n c e and t h e n p o s t p o n i n g t h e case , 
" subject to t h e provisions of sec t ion 289 , for reasons t o be recorded 

by h i m in writ ing for a day t o b e fixed by h i m . " T h i s 
sec t ion , by t h e rei terat ion of s o m e of t h e provis ions of s ec t ion 289 , 
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n a m e l y , that t h e p o s t p o n e m e n t is t o be for reasons recorded in 
writ ing and t o a f ixed d a t e , s e e m s t o l a y particular s tress o n t h e s e 
parts of sect ions 289 . T h e sect ion , moreover, s e e m s to indicate that 
in a s u m m a r y trial a p o s t p o n e m e n t c a n b e ordered only w h e n the 
accused is n o t ready for trial. 

Sec t ion 425 of t h e Criminal Procedure Code provides t h a t o n 
appeal t h e j u d g e m e n t shal l no t b e altered o n account of any error, 
omis s ion , or irregularity in t h e proceedings unless a failure of just ice 
h a s been occas ioned thereby. 

N o object ion appears t o h a v e been taken in the Pol ice Court 
during t h e five and a half years over wh ich t h e case ex tended to t h e 
procedure adopted, a n d t h e point has not b e e n m e n t i o n e d in the 
m e m o r a n d u m of appeal . I t has been urged for the first t i m e by 
counse l on t h e appeal . W h e n the case w a s finally heard in the 
Po l i ce Court i t w a s veryj comple te ly gone into , and t h e facts were 
carefully and ably we ighed by t h e learned Magistrate . 

A n unreported case ( P . C. Anufadhapura, 27 ,957 , S . C. 417) , 
j u d g m e n t of J u l y 29 , 1910, under t h e s a m e Ordinance, in which 
there h a d been a delay of over t w o years , and in which there w a s an 
appeal onj t h i s a m o n g other grounds, h a s been c i ted by t h e Crown, 
where , o n appeal , i t w a s he ld t h a t t h e de lay w a s no bar t o t h e 
prosecut ion, b u t in t h a t case t h e delay w a s t a k e n into account w h e n 
deciding the appeal , w h i c h w a s al lowed. I n this case i t appears to 
m e I h a v e t o answer t h e quest ion , Can a s u m m a r y case .be ex tended 
over five? and a half years by irregular and unreasonable postpone­
m e n t s w i t h o u t occas ioning a failure of jus t ice? 

I n m y opin ion t h e m o m e n t the^length of an adjournment becomes , 
w i t h o u t quest ion , unreasonable , as it undoubtedly w a s in th i s 
case , from t h a t t i m e there wou ld be a failure of just ice , for reasonable 
s p e e d i s essent ia l in a s u m m a r y trial. I a m n o t prepared t o say 
h o w long an adjournment m a y e x t e n d before it b e c o m e s unreason­
able ; it wou ld depends u p o n t h e c i rcumstances of each case ; b u t in 
a Bummary trial an adjournment m a d e w i thout a strict observance 
of t h e provis ions of t h e Code relat ing t o adjournments in s u m m a r y 
tr ials , w i t h o u t any record t h a t t h e accused w a s not ready, extending 
t o a period of five years , and t h e n on ly c losed a t t h e instance of t h e 
compla inant , cannot possibly be reasonable , and is such a wide 
departure from t h e procedure laid d o w n for t h e guidance of the 
Courts in s u m m a r y trials, t h a t i t is imposs ib le to hold t h a t i t does 
n o t by itself occas ion a failure of just ice , notwi ths tanding t h a t no 
earlier object ion w a s t a k e n t o it . 

W h i l e quash ing t h e convict ion , I a m glad t o add t h a t the accused* 
haB, in all o ther respec t s , b e e n fairly dea l t w i t h in this case , and 
t h a t t h e d e l a y h a s b e e n occas ioned through treat ing t h e case 
m o r e as a civil d i spute t h a n a criminal prosecut ion. 

. Conviction qvaghed. 


