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CiviL Procedure Code - Notice o f  appeal - Computation o f  time - Section 
754(4) o f  the Code.

Section 754(4) of the Civil Procedure Code provides th a t the notice of 
appeal shall be p resen ted  to the court of first in stance within a period of 
fourteen days from the date w hen the decree or order appealed against 
was pronounced, exclusive of the day of th a t date itself and  of the day 
w hen the  petition is p resen ted  and  of Sundays and  Public Holidays.

Held :

Per S.N. Silva. CJ.

“. . . the  notice of appeal w as p resen ted  on 20. 10. 1986. If th a t day 
is excluded, the period of 14 days excluding the date of judgm ent 
pronounced  (i. e. 30. 09. 1986) and  intervening Sundays and public 
holidays would end on 17. 10. 86 w hich w as a  public holiday. The 
next day on w hich the  notice should  have been presented was the 
18'h, being a  S aturday , on w hich the  office of the  court was closed. 
The next day, the 19 th w as a Sunday  which too had to be excluded in 
term s of the  section. In the c ircum stances the notice filed on 20. 10. 
1986 w as w ithin the period of 14 days as provided for in section 
754(4) of the Civil Procedure Code"

Case referred to  :

1. Charlet Nona v. B abun Singho  SC Appeal 81 /9 8  
SC M inutes of 08. 09. 98

APPEAL from the ju d g m en t of the C ourt of Appeal.
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Rohan Sahabandu  w ith A thula  Perera, Ms. M enaka H aputhanthri and  
Ms. Subhani Keerthtratne for 5U’ defendan t - appellant.

D.M.C. D issanayake  for 2n<1 Plaintiff - R espondent.

Sa thya  Hettige, DSG w ith N. Pulle, SC for A.G. a s  Amicus.
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Editor’s Note :

C ontra Sri Lanka S tate  Trading (Consolidated Exports) C orporation v. 
D harm adasa  (1987) 2 Sri LR 235

J u ly  24, 2000 .
S.N. SILVA. C .J.

T his is  a n  ap p ea l from  th e  ju d g m e n t d a te d  03 . 03. 1998. 
By th a t  ju d g m e n t, th e  C o u rt of A ppeal h a s  re jec ted  th e  ap p e a l 
of th e  5 th d e fe n d a n t - a p p e lla n t from  th e  ju d g m e n t of th e  
D istric t C o u rt of Kegalle d a te d  30 . 09 . 1986.

T he C o u rt of A ppeal re jec ted  th e  no tice  of ap p e a l on  th e  
b a s is  th a t  it h a s  n o t b e e n  filed w ith in  th e  period  specified  in  
section  754(4) o f th e  Civil P ro ced u re  C ode w h ich  re a d s  th u s  :

“T he no tice  of ap p e a l sh a ll be  p re se n te d  to the  C o u rt of 
first in s ta n c e  for th is  p u rp o se  by  th e  p a rty  a p p e lla n t o r h is  
reg iste red  a tto rn e y  w ith in  a  period  of fo u rte e n  d ay s  from  
the  d a te  w h en  th e  d ecree  o r  o rd e r  ap p e a le d  a g a in s t w as  
p ro n o u n ced , exclusive of th e  d ay  of th a t  d a te  itse lf  a n d  of th e  
day  w h en  th e  p e titio n  is p re se n te d  a n d  of S u n d a y s  a n d  pub lic  
ho lidays . . . ”

In  te rm s  o f th e  section , the  d a y s  se t o u t below  have to  be 
excluded  in  co m p u tin g  th e  period  of 14 d a y s  in  w h ich  th e  
no tice  sh o u ld  be p rese n ted .

1. th e  day  th e  ju d g m e n t from  w h ic h  th e  ap p e a l is 
ta k e n  is p ro n o u n ced .

2. in te rv en in g  S u n d a y s  a n d  pub lic  ho lidays.
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3. th e  day  th e  notice of appeal is p resen ted  to the 
C ourt.

In  th is  ca se  th e  notice of appeal w as p resen ted  on 20. 10. 
1986. If th a t  day  is excluded, th e  period of 14 days excluding 
th e  d a te  of ju d g m e n t p ronounced  (i. e. 30. 09. 1986) and  
in te rven ing  S u n d a y s  a n d  Public ho lidays w ould end  on 17. 10. 
86  w h ich  w as  a  pub lic  holiday. The nex t day  on  w hich a the 
notice sh o u ld  have been  p resen ted  w as th e  18,h, being  a 
S a tu rd ay , on  w h ich  th e  office of the  C ourt w as closed. The next 
day  th e  19th w as  a  S u n d ay  w hich  too h ad  to be excluded in 
te rm s  of th e  section . In th e  c irc u m stan c e s , th e  notice filed on 
20. 10. 1986 w as w ith in  a  period of 14 days a s  provided for in 
sec tion  754(4) of th e  Civil P rocedure  Code.

The C o u rt o f A ppeal a p p e a rs  to have b ased  its  decision on 
th e  p rem ise  th a t  in  view of th e  w ord “w ith in ” appearing  in 
sec tion  754(4) th e  d a te  on  w hich  th e  notice of appeal is filed in 
C o u rt sh o u ld  be ta k e n  in to  a c co u n t in com pu ting  the  period 
of 14 days. S u c h  a n  in te rp re ta tio n  m ay  have b een  tenab le  if 
th e re  w as  no specific provision to  the  co n tra ry  in section 
754(4). In  th e  face of th e  u n a m b ig u o u s  provision in section 
754(4) th a t  th e  day  th e  notice is p re se n ted  sh o u ld  be excluded 
from  th e  period  of 14 day s it w ould  n o t be  open  to in te rp re t the 
w ord “w ith in ” ap p e a rin g  in  th e  provision to include  su c h  date  
in  th e  c o m p u ta tio n  of th e  period. T h is c o u rt h a s  decided the 
is su e  o n  th e  sam e  lines in  th e  case  of Charlet Nona v. Babun  
S in gh d11.

T he ap p e a l is accord ing ly  allow ed a n d  we set aside  the 
ju d g m e n t d a te d  03 . 03. 1998 of th e  C o u rt of A ppeal a n d  refer 
th e  m a tte r  to  th e  C ourt of A ppeal to h e a r  a n d  de te rm ine  the 
appeal. We d irec t th a t  th e  ap p ea l be given p riority  since it h a s  
b een  filed in  1986. We m ake  no  o rd er a s  to  costs .

PERERA, J . - I agree.

WEERASEKERA, J . I agree.

A ppea l a llow ed.


