
84 Sri Lanka Law Reports [1983] 2 Sri L. R.

DAYANANDA
V.

WEERASINGHE AND OTHERS

SUPREME COURT
RATWATTE J.. COLIN THOME J.. AND RODRIGO J.
S.C. APPLICATION NO. 97/1982 
DECEMBER 13. 1982

Fundamental Rights — Application under Article 126 o f the Constitution — 
Order for remand made in the exercise of judicial discretion.

The Petitioner filed application under Article 1 26 of the Constitution, alleging 
violation of his fundamental rights under Article 13(2) of the Constitution on the 
ground that, based on false reports made by the 1st and 2nd Respondents the 
Magistrate had made orders for his remand.

Held —

Orders made by a judicial officer in the exercise of his judicial discretion do not 
come within the purview of the special jurisdiction of the Supreme Court under 
Article 126 of the Constitution, even though such orders may be the result of a 
wrongful exercise of the judge's judicial discretion.

Cases Referred to :

1. S.C. Application No. 54/82, S. C. Minutes of 6.9.1982.

2. S. C. Application No. 35/79, S. C. Minutes of 17.9.1979.

APPLICATION under Article 126 of the Constitution.

Jayampathy Wickremaratne for Petitioner.

Priyantha Perera D. S. G. with N. G. Ameratunga S. C. for Respondents.

Cur. adv. vult

January 20. 1983.
RATWATTE, J.

At the conclusion of the arguments in this case on
13.12.1982. we made order dismissing the Petitioner's 
application without costs and indicated that we would deliver our 
reasons later. We now give our reasons.
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The P e titione r file d  th is  a p p lic a tio n  on  1 4 .1 2 .1 9 8 2  u n d e r 
A rtic le  1 26  o f the  C o n s titu tio n  a lleg ing  th a t the  fu n d a m e n ta l 
r ig h ts  gua ran teed  to  h im  by A rt ic le  1 3 (2 ) o f the  C o n s titu tio n  
have been in frin g e d  by execu tive  o r a d m in is tra tive  ac tion .

A rtic le  1 3 (2) reads as fo llo w s  :

"Every person he ld  in cus tody , de ta ined  o r o th e rw ise  
deprived  o f pe rsona l lib e rty  sha ll be b ro u g h t be fo re  the  
ju d g e  o f the  nearest c o m p e te n t c o u rt a c c o rd in g  to  
p rocedu re  e s tab lishe d  by law. and sha ll n o t be fu r th e r he ld 
in cus tody , de ta ined  o r dep rived  o f persona l lib e rty  excep t 
upon  and in te rm s o f the  o rd e r o f such  ju d g e  m ade in 
acco rdance  w ith  p ro ce d u re  estab lished  by law ."

The 1st R esponden t is th e  O ffice r in C harge  o f th e  
H unnasg iriya  Po lice  S ta tion , th e  2 nd  R esponden t is a S ergean t 
a ttached  to  the  sam e Police S ta tion  and the  3 rd  R esponden t is 
the  A tto rn e y  G eneral. The P e titione r prays fo r a d e c la ra tio n  tha t 
the  1st and 2nd  R espondents have in fr in g e d  the fu n d a m e n ta l 
righ ts  gua ran teed  to  h im  by A rtic le  1 3 (2 )o f the C o n s titu tio n .

The P e titione r states th a t he is th e  ow n e r o f a ho te l in 
H unnasg iriya . On 0 4 .0 9 .1 9 8 2  w h ils t he w as in his hoteJ th e  1st 
and 2nd R espondents  and som e o th e r Police o ffice rs  cam e to  
the  ho te l at a b o u t 9 p.m  and requested  the P e titione r to  
a cco m p a n y  them  to  the  P o lice  S ta tion . A c c o rd in g  to  the  
P e titio n e r no  reasons w e re  g iven  by th e  1 st o r  2nd R esponden ts  
o r by any o f the  o th e r Po lice  o ffice rs  fo r  the  P e titione r's  arrest, 
a lth o u g h  the  P e titio n e r dem ande d  to  know  w h y  he w as be ing  
arrested. The P e titione r w as taken to  th e  Police S ta tion  and p u t in 
the  ce ll. The 2 nd  R esponden t is said to  have abused and 
th rea tene d  the  P e titioner. On the  fo llo w in g  day the  1st 
R esponden t q u e s tio n e d  th e ' P e titione r and re co rded  his 
s ta tem ent. The 1 st R espond en t had asked th e  P e titione r w h e th e r 
he was invo lved  in th e  a c tiv itie s  o f the  Jana tha  V im u k th i 
Peram una and w h e th e r he had been invo lved  in th e  insu rg e n cy  
o f 1 9 7 1 . The P e titione r had den ied  bo th  a llega tions . On the  
sam e day. th a t is on  0 5 .0 9 .1 9 8 2 ,  th e  P e titione r w as p ro d u c e d
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be fo re  the  A c tin g  M a g is tra te  o f Te lden iya  in case No. 1 3 9 /8 2  
and th e  A c tin g  M a g is tra te  had rem anded  th e  P e titione r t il l
1 5 .0 9 .1 9 8 2 . In th e  re p o rt f ie ld  by th e  1st R esponden t on
0 5 .0 9 .1 9 8 2  in te rm s  o f S e c tio n  1 1 5 (1 ) o f th e  C ode  C rim in a l 
P rocedure  A ct. N o .15 Of 1 9 7 9  as am ended  by A ct. No. 5 2  o f 
1 9 8 0 , the  1st R esponden t states inter alia th a t on  rece iv ing  
re liab le  in fo rm a tio n  on  0 3 .0 9 .1 9 8 2  th a t th e re  w ere  like ly  to  be 
in c id e n ts  d a n g e ro u s  to  th e  S ta te  and to  s e c u rity  o rg a n isa tio n s , 
he c o n d u c te d  inves tiga tio ns . In th e  co u rse  o f in ve s tiga tio ns  the  
1st R esponden t had arrested the  p e tit io n e r as one  o f the  
suspects . The 1st R esponden t has fu r th e r  s ta ted  in the  re p o rt 
th a t in ve s tig a tio n s  w e re  p ro ce e d in g  and had asked th a t the  
P e titione r be rem anded  t il l 1 5 .0 9 .1 9 8 2 . On a m o tio n  file d  by  an 
A tto rn e y -a t- la w  on be h a lf o f th e  P e titio n e r th e  case had been 
ca lled  on 0 8 .0 9 .1 9 8 2  b e fo r the  M ag is tra te . On th a t da te  as the  
2nd  R esponden t had in fo rm e d  C o u rt th a t th e  in ves tiga tio n  w ere  
incom p le te , o rd e r had aga in  be m ade to  rem and th e  P e titione r t ill 
1 5 .09 .1  9 8 2 . On 1 5 .0 9 .1 9 8 2  th e  1 st R esponden t fie ld  a fu r th e r  
re p o rt s ta tin g  th a t th e  in ve s tig a tio n  w e re  s till p roce e d in g  and 
asked fo r  a fu r th e r  da te  to  f ile  h is re p o rt a fte r c o m p le tio n  o f 
in qu iry . W hen  the  case w as ca lled  on  th a t da te  in open c o u r t 
a p p lic a tio n  had been m ade on  b e h a lf o f  th e  P e titio n e r fo r  bail. 
The 2 n d  re sp o n d e n t had o b je c te d  to  ba il as in ve s tig a tio n s  w e re  
in co m p le te  and a lso  because th e  a lle g a tio n s  a g a ins t the  
P e titione r w as th a t he w as invo lved  in in c id e n ts  w h ic h  w e re  a 
th re a t to  the  secu rity  o f th e  State. The 2 nd  R esponden t had 
fu r th e r s ta ted  th a t the  Po lice  in tende d  c o n s u ltin g  the  
A tto rn e y -G e n e ra l re g a rd in g  th e  case. The M a g is tra te  had 
th e re u p o n  rem anded  th e  P e titione r t il l 2 2 .0 9 .1 9 8 2 . The 2 nd  
R espondent in his a ffid a v it had a d m itte d  th e  P e titioner's  
averm ents rega rd ing  w h a t tra n sp ire d  in C o u rt on  1 5 .09 .1  9 8 2 .

On 2 2 .0 9 .1 9 8 2  the  P e titione r w as p ro d u ce d  in the  
M ag is tra te 's  C o u rt and the  1st R esponden t f ile d  a fu r th e r re p o rt 
s ta ting  th a t he had been unab le  to  c o m p le te  in ve s tiga tio ns  and 
th a t th e  in ve s tig a tio n s  w e re  p ro ce e d in g . On th a t da te  to o  an 
a p p lic a tio n  fo r  ba il w as m ade on  b e h a lf o f th e  P e titioner. The 
2nd R espondent had ob jec ted  and the  M ag is tra te  had m ade o rd e r
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rem a n d in g  P e titione r t ill 0 6 .1 0 .1 9 8 2 . On 0 6 .1 0 .1 9 8 2  the  1st 
R esponden t filed  a fu rth e r re p o rt s ta ting  th a t he has m ade fu rth e r 
in ve s tig a tio n s  re g a rd in g  the  in fo rm a tio n  rece ived by h im  on
0 3 .0 9 .1 9 8 2  and th a t on  th e  ev idence  he has so fa r re co rd e d  it 
appeared th a t the  P e titione r and th ree  o the rs  had been h id in g  
near th e  P o lice  S ta tion . The 1st R esponden t m oved fo r  a date  to  
a rres t tw o  o th e r suspects  and asked th a t the  P e titione r be fu rth e r 
rem anded . An a p p lic a tio n  fo r  ba il had been o b je c te d  to  by the  
2nd  R esponden t and the  Petitoner had been fu rth e r rem anded 
by th e  M a g is tra te  t i l l  13 .10 .1  9 8 2  and on th a t date  he had been 
fu r th e r rem anded  t il l 2 7 .1 0 .1 9 8 2 . The P e titione r sta tes in his 
P e tition  th a t he file d  an a p p lica tio n  in the  C ou rt o f A ppea l in 
te rm s  o f S e c tio n  4 0 4  o f the C ode o f C rim ina l P rocedure  A ct 
askfng th a t the  P e titioner be en la rged  on bail.

The P e titio n e r has a ttached  to  h is a p p lic a tio n  m arked P1 the  
p ro ce e d in g s  in the  M ag is tra te 's  C o u rt c o n ta in in g  the  repo rts  o f 
the  1st R esponden t dated 0 5 .0 9 .8 2 . 1 5 .0 9 .1 9 8 2  and
2 2 .0 9 .1 9 8 2  a nd  th e  J o u rn a l E n tr ie s  o f 0 5 .0 9 .1 9 8 2 ,
0 8 .0 9 .1 9 8 2 .  1 5 .0 9 .8 2  and  2 2 .0 9 .1 9 8 2 .  He has a lso  a tta ch e d  
m arked  P2 th e  1 s t R e sp o n d e n t's  re p o r t d a ted  0 6 .1 0 .1  9 8 2  and 
th e  J o u rn a l E n try  o f th a t date .

The P e tit io n e r in  h is  p e t it io n  and a ff id a v it a lle g e s  th a t th e  1 st 
R e sp o n d e n t has d e p riv e d  th e  P e tit io n e r o f  h is p e rso n a l lib e rty  
by m a k in g  th e  re p o r ts  re fe rre d  to  above  m a lic io u s ly  to  th e  
M a g is tra te  and  th a t th e s e  re p o rts  had ca used  th e  P e tit io n e r to  
be ke p t in re m a n d  u n ju s t ly .  The P e tit io n e r fu r th e r  s ta tes  th a t 
th e  2 n d  R e s p o n d e n t had a ided  and  a b e tte d  th e  1st 
R e sp o n d e n t in  th e se  a c tiv it ie s . The P e tit io n e r goes on  to  s ta te  
th a t he v e r ily  be lieves  th a t th e  th re e  re p o rts  f ile d  by th e  1st 
R e s p o n d e n t a re  fa lse . T he  P e tit io n e r s ta te s  in  p a ra g ra p h  2 6  o f 
h is  p e t it io n  th a t th e  1 s t a nd  2 n d  R e sp o n d e n ts  "b e a r ill w il l  and  
m a lic e " and  p ro c e e d s  to  g ive  th e  n u m b e rs  o f th re e  cases f ile d  
by th e  P o lice  a g a in s t th re e  e m p lo ye e s  in th e  P e tit io n e r 's  h o te l 
fo r  o ffe n c e s  u n d e r th e  E xcise  O rd in a n c e . In p a ra g ra p h  2 7  th e  
P e tit io n e r s ta tes  th a t th e  1st and 2 n d  R esp o n d e n ts  are  a n g ry  
w ith  h im  fo r  a c c o m p a n y in g  tw o  p e rso n s  fro m  H u n n a s g ir iy a  to  
see th e  S u p e r in te n d e n t o f P o lice . K andy  to  lo d g e  a c o m p la in t  
a g a in s t th e  1st R esp o n d e n t.
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The 1 st and 2 n d  R espondents  file d  separa te  a ffid a v its  de n y in g  
the  a llega tio ns  m ade aga ins t them  by the  P etitioner. As regards 
pa rag raph  2 6  o f the  p e titio n , they  bo th  sta te  th a t th e  th re e  cases 
w ere  file d  upon  the  succes fu l d e te c tio n  o f u nau th o rised  sales o f 
arrack. As regards pa ragraph  27  o f the  P e tition  bo th  responde n ts  
sta te  th a t they w e re  unw are  o f any c o m p la in t m ade to  th e  S.P. 
aga ins t the  1 st R espond en t and o f th e  a lleged  ro le  p layed by the  
Petitioner in th a t regard.

W hen th is  m a tte r w as taken up  fo r  a rg u m e n t on 1 3 .1 2 .1 9 8 2  
w h ic h  w as the  las t day o f the  tw o  m o n th s  p e rio d  w ith in  w h ic h  
th is  C o u rt had to  f in a lly  d ispose  o f th is  P e tition  as re q u ire d  
by A rtic le  1 2 6 (5 ) o f th e  C o n s titu tio n , several a ffid a v its  w e re  file d  
on beha lf o f the  P e titio n e r in s u p p o rt o f the  a lle g a tio n s  a g a ins t 
the  1st and 2nd  R espondents  co n ta in e d  in p a rag rap h  2 7  o f the  
p e titio n . As the  R esponden ts  had no o p p o rtu n ity  o f m ee ting  the  
averm ents in these  new  a ffidav its , w e ind ica te d  th a t w e w ill no t 
be tak ing  these a ffidav its  in to  co n s ide ra tio n .

A t the  c o m m e n ce m e n t o f the  a rg u m e n ts  in th is  case the  
D epu ty  S o lic ito r G enera l ra ised a p re lim in a ry  o b je c tio n . It w as 
adm itted  th a t on th e  a p p lica tio n  m ade by the  P e titione r to  the  
C o u rt o f A ppea l fo r  ba il, th a t C o u rt had m ade o rd e r on
2 6 .1 1 .1 9 8 2  d ire c tin g  th a t the  P e titio n e r be re leased on ba il in a 
sum  o f Rs. 2 , 5 0 0 / -  and th a t the  P e titio n e r had in fa c t been 
released on  bail on  06 .1  2.1 9 8 2 . The learned D.S.G. a rgued  th a t 
as the  P e titione r has n o w  been re leased on  ba il th e re  w as in  fa c t 
no basis fo r  th e  P e titio n e r to  pu rsue  th is  a p p lic a tio n . In s u p p o rt 
o f his su b m iss io n  th e  D.S.G. c ited  th e  ju d g m e n t o f th is  C o u rt in 
S.C. A p p lic a tio n  N o .3 5 / 7 9  (’ 'w h ic h  w as a lso an a p p lica tio n  filed  
under A rtic le  1 2 6  o f the  C o n s titu tio n . The P e titione r in th a t case 
was a la b o u re r in a sta te  C o rp o ra tio n  w h ic h  w as th e  1st 
R espondent in th e  a p p lica tio n . He a lleged  in h is p e titio n  th a t 
the re  had been an in fr in g e m e n t o f the  Fundam en ta l R ights 
guaranteed to  h im  by A rtic le  1 2 (2 ) w h ic h  sta tes th a t no c itizen  
sha ll be d is c r im in a te d  a g a ins t on th e  g ro u n d  am ong  o the rs , o f 
p o lit ic a l o p in io n . The P e titione r's  a lle g a tio n  w as th a t ce rta in  
em ployees o f the  C o rp o ra tio n  w h o  be longed  to  a T rade U n ion  
w h ic h  su p p o rte d  the  U n ited  N a tiona l Party had been p ro m o te d  
so le ly  due to  th e ir  p o lit ic a l op in io n s . It tra n sp ire d  tha t a fte r th is
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C o u rt had issued  n o tic e  o f th a t a p p lic a tio n  to  th e  R espond en ts  
and a fte r n o tic e  had been served, th e  6 th  R esp o n d e n t to  th a t 
a p p lic a tio n , w h o  w a s  th e  M in is te r  in C harge  o f th a t p a rt ic u la r  
C o rp o ra tio n , had d ire c te d  th a t all th e  p ro m o tio n s  co m p la in e d  o f 
by th e  P e titio n e r as so le ly  due  to  p o lit ic a l o p in io n , be ca n ce lle d . 
The .d ire c tio n  o f th e  M in is te r  had been im p le m e n te d . A t th e  
hea ring  in  th a t a p p lic a tio n  th e  1st R esponden t's  C o unse l had 
taken a p re lim in a ry  o b je c tio n  th a t as th e  fo u n d a tio n  fo r  the  
P e titione r's  c la im  fo r  re lie f no  lo n g e r ex is ted , th e  p u rs u it o f th e  
a p p lic a tio n  o f th e  P e titio n e r w as fu tile . T h is  C o u rt u p h e ld  th e  
p re lim in a ry  o b je c tio n  and re jec ted  th e  p e titio n . I do  n o t th in k  th a t 
ju d g m e n t a p p lie s  to  th e  fa c ts  o f th e  in s ta n t case. In th e  in s ta n t 
a p p lic a tio n  th e  P e titio n e r g rie va n ce  is th a t he had been kep t in 
u n la w fu l d e te n tio n  d ue  to  th e  m a lic io u s  acts o f th e  1st and 2n d  
R esponden ts  and he w as p ra ye d  fo r  a d e c la ra tio n  th a t th e  1 st 
and  2 n d  R esponden ts  .have  in fr in g e d  th e  F undam en ta l r ig h ts  
gua ran te ed  to  th e  P e titio n e r in A rt ic le  13 (2 ) o f th e  C o n s titu tio n . I 
am  th e re fo re  o f th e  v ie w  th a t th e re  is no  su b s ta n ce  in  th e  
p re lim in a ry  o b je c tio n  ra ised  by th e  D.S.G.. I sha ll a c c o rd in g ly  
p roceed  to  th e  P e ttitio n e r's  a p p lica tio n .

As s ta ted  e a rlie r th e  P e titio n e r is c la im in g  a d e c la ra tio n  fro m  
th is  C o u rt a g a in s t th e  1st and 2 n d  R espondents . Learned 
C ounse l fo r  th e  P e titio n e r co n ce d e d  q u ite  r ig h tly  in  o u r  v iew , th a t 
a ju d ic ia l o rd e r does n o t co m e  w ith in  th e  p u rv ie w  o f A rtic le  1 2 6  
o f th e  C o n s titu tio n . The P e titione r's  case is th a t th e  rem and  
o rd e rs  m ade by th e  lea rned  M a g is tra te  w ere  d ue  to  th e  fa lse  and 
m a lic io u s  re p o rts  file d  by th e  1 st R esponden t w h o  w as a ided  and 
abe tted  by th e  2 n d  R esp o n d e n t w h o  in a d d it io n  m ade  fa lse  
s ta te m e n t to  the  M a g is tra te  in  o p e n  C ourt. It was co n te n d e d  on  
b e h a lf o f th e  P e titio n e r th a t these  a c tio n s  o f th e  1st and 2 n d  
R esponden ts  resu lted  in  the  P e titio n e r be in g  d e p rive d  o f h is 
pe rsona l libe rty . Learned C ounse l fo r  th e  P e titione r s ta ted  th a t he 
is u nab le  to  re ly  on  th e  a rre s t o f th e  P e titio n e r on 0 4 .0 9 .1 9 8 2  
and th e  rem and  o rd e r m ade on  0 5 .0 9 .1 9 8 2  as th is  p e tit io n  w as 
f ile d  o n ly  on  1 4 .1 0 .1 9 8 2 . A rtic le  1 2 6 (2 ) requ ires  a pe rson  w h o  
a lleges th a t fu n d a m e n ta l r ig h ts  have been in fr in g e d , to  a p p ly  to  
th e  S up rem e  C o u rt fo r  re lie f w ith in  one m o n th  o f th e  a lleged  
in fr in g e m e n t. The p e tit io n e r is re ly in g  on th e  re p o rts  f ile d  by th e  
1st R e sp o n d e n t and  th e  o ra l s u b m is s io n s  m ade by  th e  2 n d
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R esponden t in th e  M ag is tra te 's  C o u rt on  1 5 .0 9 .1 9 8 2 ,
2 2 .0 9 .1 9 8 2  and 0 6 .1 0 .1 9 8 2  and on  th e  rem and  o rde rs  m ade 
on those  days. It w as su b m itte d  on b e h a lf o f th e  P e titione r tha t 
th o u g h  the  fu r th e r  o rde rs  o f rem and  w e re  m ade by the  
M ag is tra te , th e y  w e re  the  inev itab le  co n se q u e n ce s  o f the  acts o f 
the  1 st and 2 nd  R esondents. It w as fu r th e r  c d n te n d e d  th a t w hen  
the  1st R esponden t a lleged, in his re p o rt th a t he had rece ived 
in fo rm a tio n  th a t th e  P e titione r w as in vo lve d  in ac ts  w h ic h  
endangered  the  se cu rity  o f the  state, the  1st R esponden t so u g h t 
to  m ake the  M a g is tra te  be lieve th a t th e  P e titio n e r cam e w ith in  
the  1st sch e d u le  to  th e  C rim in a l P rocedu re  (S pec ia l P rovis ions) 
Law No. 15  o f 1 9 7 8  as am ended  th o u g h  th e  1st and 2 nd  
R espondents d id  n o t d ire c tly  state so. M r W ic k re m a ra tn e  fo r  the  
P e titione r a rgued  th a t the  w o rd s  "b y  e xecu tive  and a d m in is tra tive  
a c tio n ” in A rt ic le  1 2 6 (2 ) a lso m eans " in  co n se q u e n ce  o f 
execu tive  o r a d m in is tra tive  acts". It w as f in a lly  su b m itte d  th a t on 
a c c o u n t o f th e  a fo re sa id  acts  o f the  1st and 2 nd  R esponden ts  
the  o rde rs  m ade by th e  M a g is tra te  w e re  n o t " in  a cc o rd a n c e  w ith  
p rocedu re  es tab lishe d  by law".

The q u e s tio n  th a t arises fo r  c o n s id e ra t io n J s  w h e th e r th o u g h  
th e  rem and o rd e rs  w e re  m ade by a ju d ic ia l o ff ic e r, th e  P e titio n e r 
is en title d  to  re lie f on the  g ro u n d , as a lleged  by h im , th a t the  
rem and o rd e rs  w e re  m ade as a re su lt o f th e  w ro n g fu l acts o f the  
1st and 2 n d  R esponden ts . T h is  q u e s tio n  is n o w  cove red  by 
a u th o rity . In S. C. A p p lic a tio n  No. 5 4 / 8 2 (2) a s im ila r question 
arose fo r decision. The Petitioner in tha t case alleged tha t am ong 
the fundam enta l righ ts  in fringed was the fundam enta l r igh t declared 
by A rtic le  13(2). It was held in tha t case tha t there  had been a 
"v io la tion  o f the fundam enta l righ ts guaranteed by A rtic le  13(2) o f 
the C onstitu tion , but th is  v io la tion  has been m ore the consequence 
of the w rong fu l exercise of jud ic ia l d iscre tion  as a result o f a 
m isleading Police re p o r t". In v iew  of th is, th is  C ourt w en t on to  state 
tha t it was unable to grant the Petitioner the re lie f prayed fo r by him. 
In my v iew  th is judgm en t is d irec tly  in point. I do no t th ink  it is 
necessary to  cons ider the a llegations o f the Petitioner tha t the 1st 
and 2nd Respondents were actuated by m alice and ill w ill tow ards 
him. The fac t rem ains that the  rem and orders w ere made by the 
M agistrate in the exercise o f his jud ic ia l d iscre tion . Even if such 
orders were made on false or m isleading reports it does not help the
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P etitione r in th is  case because o rd e rs  m ade by a Ju d g e  in th e  
exerc ise  o f  h is ju d ic ia l d is c re tio n  do  n o t com e  w ith in  th e  p u rv ie w  
o f th e  spec ia l ju r is d ic t io n  o f th e  S uprem e C o u rt unde r A rtic le  
1 2 6  o f th e  C o n s titu tio n , even th o u g h  such  o rd e rs  m ay be th e  
resu lt o f a w ro n g fu l exerc ise  o f th e  J u d g e 's  ju d ic ia l d is c re tio n . In 
such  an even t an aggrieved  pe rson 's  rem edy is to  invoke the  
appe lla te  o r  rev is iona ry  pow ers  o f th e  A p p e lla te  C ourts. For these 
reasons w e  are unab le  to  ho ld  th a t th e  p e tit io n e r is e n title d  to  
any re lie f on th is  ap p lica tio n .

B e fo re  I c o n c lu d e  I th in k  it is p e rtin e n t to  m ake som e 
c o m m e n ts  on  th e  p ro c e d u re  th a t has been fo llo w e d  in th is  case. 
The f irs t re p o rt file d  by th e  1st R esponden t was. as the  re p o rt 
itse lf sta tes, file d  in te rm s  o f S e c tio n  1 15 (1 ) o f th e  C ode o f 
C rim ina l P rocedure . S ection  1 1 5 (1 ) requ ires  the  Po lice to  file  
a long  w ith  th e  re p o rt a sum m ary  o f th e  s ta tem ents , if any. m ade 
by each o f th e  w itnesses  exam ined  in  th e  cou rse  o f the  
in ve s tiga tio n . It is appa ren t fro m  P1 th a t no such sum m ary  had 
been file d . It m ay be th a t by 0 5 .0 9 .1 9 8 2  on w h ic h  da te  the  
re p o rt w as file d  the  Po lice  had no  s u ff ic ie n t tim e  to  reco rd  any 
s ta tem en ts  o f w itnesses. The in fo rm a tio n  rece ived by the  Police 
appeared  to  re la te  to  an o ffe n ce  fa llin g  u n d e r C hap te r VI o f the  
Penal C ode w h ic h  dea ls w ith  "o ffe n c e s  a g a ins t the  S ta te ." A ll the  
o ffences  unde r th a t ch a p te r are co g n iza b le  o ffences  and in te rm s 
o f S ec tion  1 0 9 (5 ) o f the  C ode, it w as th e  du ty  o f th e  o ff ic e r- in  
cha rge  o f th e  P o lice  S ta tion  to  co m m e n ce  an inves tiga tio n  fo r  
the  d isco ve ry  and arrest o f th e  o ffe n d e r. The 1 st R esponden t had 
as requ ired  by S ection  1 1 5 (1 ) fo rw a rd e d  th e  suspec t to  the  
M a g is tra te  w ith in  2 4  h ou rs  o f th e  arrest. In te rm s o f S ection  
1 1 5 (2 ) th e  M ag is tra te  if he dec ides  to  m ake an o rd e r o f 
d e te n tio n  had to  reco rd  his reasons. The a c tin g  M a g is tra te  
be fo re  w h o m  the  P e titione r w as p ro d u ce d  on 0 5 .0 9 .1 9 8 2  has 
n o t re co rd e d  any reasons w h e n  he rem anded  th e  P e titioner. 
A c c o rd in g  to  the  Jo u rn a l Entries o f th e  8 th , 9 th , 1 5 th  and 2 2 n d  
S e p te m b e r and the  6 th  O c tobe r, th e  M a g is tra te  w h o  m ade the  
rem and  o rde rs  has a lso n o t re co rd e d  any reasons apa rt fro m  
m ere ly  s ta tin g  th a t " th e  in ve s tig a tio n s  are n o t co m p le te ."  The 
repo rts  file d  by th e  1st R esponden t on the  1 5 th  and 2 2 n d  
S ep tem be r and on  the  6 th  O c to b e r are w o e fu lly  inadequa te . 
Even a lo n g  w ith  these  repo rts  a su m m a ry  o f s ta tem en ts  m ade by
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w itnesses have no t been file d . By th a t tim e  the  Po lice  m u s t su re ly  
have reco rded  som e s ta tem ents . From  the  d o cu m e n ts  file d  
be fo re  us w e  do  n o t know  w h e th e r fu lle r  repo rts  w ere  file d  a fte r
0 6 .1 0 .1 9 8 2 . The P e titione r was re leased on bail o n ly  on
0 6 .1 2 .1 9 8 2 . w h ic h  m eans th a t he has been dep rived  o f his 
pe rsona l lib e rty  fo r  a p e rio d  o f th re e  m o n th s . It m ay be as s ta ted  
by me ea rlie r th a t th e  M a g is tra te  th o u g h t th a t the  p e titio n e r cam e 
w ith in  e ithe r the  1st schedu le  o r the  2nd  schedu le  to  the  
C rim ina l P rocedure  (Specia l P rovis ions) Law No. 15 o f 1 9 7 8 . 
The M a g is tra te  sh o u ld  have re co rded  his reasons fo r  o rd e rin g  
th e  rem and o f the  P e titioner. It m ust be rem em bered  th a t w h e n  a 
person is rem anded  he is dep rived  o f his pe rsona l lib e rty  d u r in g  
th e  d u ra tio n  o f the  rem and p e rio d  and a person  w h o  is 
rem anded is e n title d  to  know  th e  reasons w hy  he is so 
rem anded . M ag is tra tes  sh ou ld  be m ore  v ig ila n t and co m p ly  w ith  
the  requ irem en ts  o f the  law  w hen  m aking  rem and o rde rs  and no t 
ac t as m ere rubbe r stam ps.

The R egistrar is d irec ted  to  fo rw a rd  a co p y  o f th is  o rd e r to  the  
Inspecto r General o f Police fo r  necessary action .

COLIN THOME, J. — I agree.

RODRIGO, J. — I agree.

Application refused.


