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W E E R A K O O X  cl a l ,  A ppellants, a n d  W AAS' c l  a! .,  
R espondents

S .  C .  3 7 7 - 3 7 8 — D . G. ( F in a l )  Colom bo, 3 , 0 7 7 j P

Partition Act, X o. 16 o f 1051—Section 0— Dismissal o f action— Jurisdiction of 
Court to allot shares among the defendants thereafter. -

Wlicu nil iii'tiuu for partition of a luiul is dismissed on  IJio ground Dull the 
plaintiff 1ms no titlo to Dio laud, Dio Court- I ms no ju risd iction  to  proceed to 
nllot shores among tho defendnnts if tho defendants do n o t agreo to  ask for 
partition.

. A p PE A L S from  a  judgment' o f  the D istr ic t C ourt, C olom bo.

H . IK. J a y a io a r d e m ,  Q .C . ,  w ith  D .  R .  P .  Goonetil leke,  fo r  th e  P la in tiff-  
Appellant in  N o . 377 an d  th e  P lantiff-K ospondent in  N o . 378 .

D . S .  J a y a w ic k r e m a ,  Q .G.,  w ith  M .  R afeek  an d  I I .  /.-. tie S i l v a ,  for the  
1st and 2nd D efen dan t-A pp ellan ts in N o. 37S a n d  th o  1 st and  2nd  
D efen dan t-R espon dents in N o. 377.

N .  E .  W eerasoor ia ,  Q .G .,  w ith  T .  B .  D is s a n a y a k e ,  for  th e  3 0 th  to  34th  
D efen d an t-R esp on d en ts in  b oth  appeals.

June 22, 1955. . B a s n a y a k e , A .C .J.—

This is an  a ction  for partition  o f  a  land called P e len g a h a w a tta  described  
in the schedule to  th e  p la in t as all th a t a llo tm en t o f  la n d  ca lled  P elen - 
gahaw atta-w ith  tho buildings and p lantations th ereon  s itu a te d  a t  Afahara- 
gam a in th e  P a lle  P a ttu  o f  Salpiti Koralo in  th e  D is tr ic t  o f  C olom bo, 
W estern P rovince, bounded on the N orth  by D e w a ta  R o a d , E a s t  by  
W cerakkodigew atta and  E m bulden iyaw ew atta , on  th e  S o u th  b y  a  part  
o f this land, and  on tho W est b y  K alu tan trigew atta , co n ta in in g  in  e x te n t  
land sufficient to  p la n t ab out 300 coconut p la n ts  in  e x te n t  four acres. 
A fter trial th e  learned  D istric t Judgo found th a t  th o  p la in tif f  h a d  n o t  
established t it le  to  th e  land and d ism issed tho p la in tif f ’s  a c tio n . B u t  ho 

a d d e d :— .

“  The d efen d a n ts 30 to  34 in  their answ er d en ied  th e  t it le  o f  the  
defendants 1 to  .22 b u t adm itted  the titlo  o f  th e  2 0  t o  2 2  d efen d an ts to  
an acre a t  tho tr ia l.. I  find th a t the ow ners o f  th e  la n d  so u g h t t o  bo

2-----LVn
2— J. N. B. 48039-1,592 (10/55)



26 BASNAYAKE, A.C.J.— Wcerakoon v. HVirn

p artitioned  aro the defendants 30 to  34, 21, 22, 71, 72, as w ell as the  
other heirs o f  Jcclis and Babanis and  tho d efen dan ts 4  to  19, 61 to  64, 
and  69 and  70 who aro tho children and grandchildren  o f  Githan H an iy .

T ho im jirovonionls are owned .as fo llow s :

T ho p lan ta tions on tho eastern side o f  th e  land  o f  (lie ago o f  50 yoars 
and  ab ov e belong to the heirs o f  J cc lis  and  B abanis.

T ho other p lantations belong to th e  30 to 34 defendants.

Tho buildings and other structures arc ow ned as follows :

H o then  proceeded to a llo t the buildings.

I t  w ou ld  appear from  section 2 o f tho  P artitio n  A ct, N o . 16 o f  1951, 
th a t an  a ction  for partition  can bo in stitu ted  on ly  b y  a person to w hom  a 
land  b elon gs in  com m on with tw o or m ore persons. T he A ct creates a 
special jurisd iction  and provides for a  sp ec ia l procedure. Whoro aftor 
tr ia l i t  appears th a t  tho basis on which tho  a ctio n  can  bo brought is n o n ­
ex iste n t, tho  Court cannot m ake any order o th er than  tho d ism issal o f  
tho a ction  an d  any other order which is  ancillary  to  such order. This 
Court h as decided  th a t in  an action  under tho  repealed  P artition  Ordi­
n ance eacl) p a rty  to  a partition  action  h ad  th e  d ou b le capacity  o f  p la in tiff  
and d efen d a n t and th a t lie  who first b rought th o  a ction  w as taken  to  bo 
th e  p la in tiff. I t  has also been held  by th is  C ourt th a t  in  an  action  under  
tho same' Ordinanco wkero tho p la in tiff fa iled  to  provo h is title  thoro w as 
no ob jection  to  a partition am ong tho d efen d an ts w ho had estab lished  
their titlo  i f  th ey  so  desired it, bocauso d efen d a n ts in  a partition  action  
aro for som o purposos in  tho position  o f  p la in tiffs . Tho now A ct is n o t  
differen t from  tho old  Ordinanco in  rospoct o f  tho provisions under which  
those decisions havo been given  and d ecision s u nder tho repealed Ordi­
nance can  proporly be regarded as applicab le to  tho new  A ct. B u t  in  
th e  in sta n t caso the defendantsdid n o t agree to  ask  for a partition.

T here aro tw o  appeals, ono by tho p la in tiff  an d  tho other by tho 1st 
and 2n d  d efendants. Tho p la in tiff-ap pellan t h as n o t satisfied us th a t  
tho learned  D istr ic t  Judge is wrong in  lu s find in g  th a t ho has no  title  
to  th e  lan d . W o do n o t think th a t after h a v in g  d ism issed tho action  
on tho ground  th a t the p lain tiff had n o  t it le  th e  learned D istrict Judgo  
had  an y  jurisd iction  to  p ioceed  to  a llo t  tho  p la n ta tio n s and tho houses  
am ong th e  parties, to  it.

'Wo accord ingly  se t  asido that part o f  th e  order which proceeds‘to a llo t  
p la n ta tion s and  buildings to  various jiartios. S u b joct to th at variation, 
tho ap pea l o f  tho plaintiff, is d ism issed  w ith  co sts . - ; •

T ho p arties w ho arc dissatisfied w ith  tho  learned  trial Judge’s  order 
m ade w il'io u t  jurisdiction have had  lo  com e to  th is  Court lo  h ave it  s e t  

asido.



GRATIAEN, J .— Muththal Achy v. ifu rugappn  Chcttlar 27

The 1st and 2nd defendants-appcllants are declared entitled to recover 
tho costs of this appeal from the 30th to 34th defendants who resisted 
their claims to tho land.

P i'll e , J.—I  agreo.

A p p e a l  N o .  3 7 7  d i s m is s e d .

A p p e a l  N o .  3 7 8  a l lo w ed .


