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Accident—Charge of murder—Evidence of exception of accident—Burden oj' 
proof—Statement of presiding Judge that accident reduces the offence—  
Misdirection—Penal Code, s. 73—Evidence Ordinance, s. 105.
The exception of “ accident”  on . behalf of an accused person in terms 

of section 73 of the Penal Code does not arise for consideration unless 
the accused adduces some material in support of it either by way o f 
evidence led by him or by way of matters elicited from the witnesses 
for the Crown or by way of some circumstance clearly pointing to- 
accident or misfortune.
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A P P E A L  from  a conviction  by  a Ju dge and Jury  before the 
W estern  Circuit.

F. W . Obeyaekera for  appellant.

E. H . T. Gunasekara, C.C., for  the Crow n in the appeal.

Cur. adv. vult.

.D ecem ber 18, 1944. Soertsz J .—

O f the m any grounds o f  appeal set forth  in the notice filed by  the 
ap pellant, on ly  three appeared to  us, on  the fa cts  o f  th is case, t o  ca ll for 
d iscussion , and on our in tim ating our v iew  to  M r. O beysekera, he confined 
h is argum ent to them . T hey  are grounds (1), (5), and (13).

(1) E rror lay  in expressly  directing  the jury that the burden o f 
proof o f  accident, by  preponderance o f  ev idence w as upon the defence 
in the case.

(5) T h e  defen ce  o f  acciden t or m isadventure as em erged from  both 
lay  and expert ev iden ce was n ot specifica lly  put to the jury  but 
passed over.

(13) T h e jury  w ere m isd irected  on the law relating to  exception , 
p roo f, and accident.

T he first poin t su bm itted  for our consideration , was that the C om ­
m ission er ’s charge w hen he said to th em —

“  T here are certain  excep tion s in  th e P en al C ode w hich w ould  reduce 
the offence o f m urder to cu lpable  hom icide not am ounting to  m urder. 
T he onus o f proving the exceptions, both  general and specia l exceptions, 
lies on  the accused . . . .  W h en  death is caused  by  accident, 
it  com es w ithin an exception , and the burden o f proving the accident is 
on the a ccu se d ,”

■was on  the facts of this case in com plete , and that it  m u st have le ft  the 
jury  w ith  the im pression  that the exception  o f ”  accident ” , if satis­
factorily  established, w ould  on ly  reduce the offence, not that it would 
-excuse it, w hereas, o f course, in law  ”  accident ”  if fou nd  by  the 
ju r y  w ou ld  com p lete ly  exonerate the accused.

C ounsel poin ted  to  th e  fa c t th at the C om m issioner, in the course o f  his 
•charge, dea lt w ith  the question  o f  accid en t at som e length, and he 
subm itted  th at th e verd ict o f the juijy m igh t w ell m ean that th ey  found 
th a t  the death  o f th e deceased  w as due to  an accident, and y e t returned 
h im  guilty  o f cu lp able  h om icide n ot am ounting to m urder in  v iew  o f  the 
-direction they  had been  given . T h ere, undoubtedly , is great force  in  this 
a rgu m en t in abstracto, b u t in  relation  to  the facts  o f  th is case, it  is o f 
h ard ly  any consequ en ce  for, in our v iew , on  a carefu l consideration  o f  all 
th e  ev iden ce, there w as n o case o f  “  acciden t ”  to  go  to  th e ju ry  a t all. 
O ur law  in regard to  accid en t as a d e fen ce  to  a cn m in a l charge is contained 
in  section  73 o f th e P en al C ode. I t  enacts that—

“  N othing is an offen ce w hich  is done b y  accid en t or m isfortune, 
•and w ith ou t any crim inal in ten tion  or know ledge, in th e doing  o f a 
la w fu l a c t, in a law ful m anner, by  law fu l m eans, and w ith  proper care 
an d  cau tion  ” .
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T h en , there is section  105 o f  th e  E v id en ce  O rdinance w hich  provides 
that—

W h en  a person  is accu sed  o f  any o ffen ce , th e  burden  o f  proving 
th e  ex istence o f  c ircu m stan ces bringing th e case w ith in  any o f  th e  
general excep tion s in th e P en al C ode . . . .  is u p on  h im  and th e  
C ourt shall presu m e the absen ce  o f  such  c ircu m stan ces

T hese provisions m ake it m a n ifest that for th e ex cep tion  o f  accid en t to  
arise for consideration  the person  accused  m u st, at least, ad duce som e 
m aterial in su pport o f  it either by  w ay  o f  ev id en ce  led  b y  h im , or by  w ay  
o f m atters elicited  from  the w itnesses for  the C row n, or by  w ay  o f  som e 
c ircu m stan ce clearly  poin ting  to  accid en t or m isfortu ne. W e  find noth ing 
o f  the kind here— not th e  last scintilla  o f  ev id en ce  d irect or circum stantia l 
to  support or even  suggest it. A n d  there, certa in ly , is n o burden  on  the 
Crown to  elim inate all fan cifu l theories o f  in gen ious m inds, as a part o f 
its case. A ll the ev id en ce  there is, tends to  n egative  a cciden t.

W h en  the ap pellant w as charged  in the C ourt be low , his answ er sim ply  
w as “  1 am  n ot gu ilty  " .  A t the trial h e did n ot e le c t  to  g ive  ev id en ce  
or to  m ake a statem en t. T he m ed ica l ev id en ce  to  w hich  there w as som e 
referen ce in the course o f  the argum ent does n ot m ake it c lear  or even  
h igh ly probable that the in juries w ere sustained  by  m isad ven tu re. In  
regard to  the argum ent based on  the ap p e lla n t ’s im m ed ia te  reaction  to  
the realization  th at death  had occu rred , th e  fa c t  th at h e is said to  have 
been  in tears w hen  he w as fou n d  seated  near the d ead  m a n , d oes n ot 
necessarily  m ean  th at he w as deplorin g  an accid en t. T h at la ch rym osity  
m igh t w ell have flow ed  from  oth er causes.

On the o th er hand, the ev id en ce  led  by  the C row n  w as that the 
ap pellant and th e  deceased  had quarrelled  and exch an ged  b low s, earlier 
th a t d a y ; th at in the early a ftern oon , w h en  th e  tw o . o f  th em  w ere on  
their w ay h om e— they  w ere brothers and lived  in th e  sam e house— the 
prisoner fnoving in a m anner th at in dicated  an angry m ood , overtook  
th e deceased , en tered  the house, cam e ba ck  arm ed  w ith  a gun , con fron ted  
th e .d e ce a se d  w ith it, push ed  the end o f  th e barrel against his ch est and 
said “  I  w ill strike y o u  th e tw o m en , quarrelling  in th at w ay , w en t in to  
th e  interior o f  th e  house and w ere lost to  v ie w ; shortly  afterw ards a 
report o f a gun w as heard from  w ith in  th e  h ou se ; w itnesses w ho ran up 
to  see w hat had  h appen ed , fou n d  the d eceased  lying dead and the prisoner 
seated  near h im , w ith  the gun  b y  his side ; he appeared  to  be  w eeping.

On an in terpretation  o f  all this ev id en ce  m o s t  favou rab le  to  th e  prisoner, 
it is im possib le  to  say th at the death  o f th e deceased  occu rred  in the 
course o f  the ap pellan t doing  a law fu l a ct, in  a law fu l m anner, by  law fu l 
m eans, & c., and th at is m ade by  section  73 a con d ition  sine qua non. 
T h e transaction  th at resu lted  in  the death  o f  the deceased  in th is case 
bears n ot the sligh test resem blan ce to  th e h atch et transaction  in  th e  
illustration  appended  to  section  73.

I f  then , on  th e fa cts  o f  th is case, th e  d e fen ce  o f  accid en t did n ot arise, 
and th at is ou r v iew , th e  m isd irection  com p la in ed  o f, th a t is t o  say, 
th e  failure o f  th e C om m ission er to  te ll th e ju ry  th at th e general ex cep tion  
o f  accident served  to  ex cu lp a te , n o t m erely  to  m itigate  th e  offen ce , cou ld  
have no m aterial con seq u en ce  and co u ld  n ot p re ju d ice  th e  ap pellant.

2— -J . K. k  90415 (8/50)
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And so in regard to the objection taken to the Commissioner s direction 
on the nature and extent of the burden of proof, that too was immaterial, 
although we should wish to guard ourselves against being understood to 
say that we agree that, in that respect, there was misdirection. We have 
not thought it necessary to consider it.

T h e only other poin t that arises on  the argum ent is w hether the Crown 
has discharged the burden that rested on it to establish that the appellant 
w as the assailant, th at he did the act that caused the death of the deceased, 
that it entirely was a volun tary  act or, at least, that the voluntary part 
o f  his acts w as likely to  have the effect it produced , and that it was 
accom panied  by  the requisite in tention  or know ledge. In  regard to these 
m atters it is true that there w as no direct ev idence to show  that the 
appellant actually  pulled the trigger that fired the gun, aim ing the gun 
at the deceased, but on the indirect ev idence to  w hich  reference has 
already been m ade and in th e absence o f  any explanation , that was an 
in ference the jury  m igh t reasonably draw. Sim ilarly, in regard to  the 
intention  o f the assailant, ordinarily, the only in ference reasonably 
possib le was that he in tended to  kill or, at least, to inflict injury sufficient, 
in the ordinary course o f  nature, to kill. B u t, there was, in this instance 
evidence to show  th at the appellant w as in a state o f  in toxication  at the 
tim e, and the jury w ere d irected  that, on  the law as it stands today
in v iew  o f the ruling given  by  a D ivisional B en ch  o f the Suprem e Court
in the case o f The King v. Rangasamy ' , if  they found that the degree o f 
the ap p ellan t’s in toxication  w as such  as to  incapacitate him  from  form ing 
the in tention  necessary for the constitution  o f the offence o f m urder, 
th ey  should return a verd ict o f  cu lp able  h om icide not am ounting to 
m urder.

T he conclusion  to w hich  w e are thus led  is that on  all the evidence 
and all the m atters before  the ju ry , tw o verdicts w ere reasonably open 
to  them . I f  they found that the appellant w as capable o f  form ing the 
requisite intention  and did form  it, the offence w ould be m urder; bu t if 
he. w as not so capable , or d id  n ot, in fa c t, entertain  th at in tention , the
offence w ould be cu lpable h om icide n ot am ounting to  m urder. T he
v erd ict they returned is a reasonable verdict, that is to say there is 
ev idence to support it.

W e  dism iss the appeal. The ap plication  fails.
Appeal dismissed.

‘  25 N. L. R. 43S.


