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19G8 Present: H . N. G . F e rn a n d o , C .J ., an d  A b eyesu n d ere , J.

U . N . W I J E T U N G E , P e t it io n e r , and 
J . S E N A N A Y A K E  et al., R e s p o n d e n ts

S. C. 111167— Application for conditional leave to appeal to the 
Privy Council in 653/64jD . C. Kandy, 7179/L

Appeals (Privy Council) Ordinance {Cap. 100)—Schedule, Iiule 1 {b)—Appeals to 
Pricy Council al the discretion of the Supreme Court— Considerations applicable.

Reave to appeal to tho Privy Council undor Rulo 1 (6) o f tho Schcdulo to tho 
Appeals (Privy Council) Ordinanco will not bo granted at tho discretion o f tho 
Supremo Court in a case where tho question to bo decided, although it may bo 
ono of gonoral or public importance, is not ono of unusual difficulty.

A p p l i c a t i o n  fo r  c o n d it io n a l  lca v o  to  a p p oa l to  th o  P r iv y  C ou n cil. 

D. S . Wijeuardene, f o r  th o  d e fe n d a n t-p e t it io n e r .

C. Banganathan, Q.Q., w ith  I .  S. de Silva, f o r  th o  p la in tiifs -re sp o n d e n ts .

F e b r u a r y  7 , 1968. H . N . G . F e r n a n d o , C .J .—

In  th is  a c t i o n f o r  e je c tm e n t  th e  p o s it io n  fo r  th o  p la in t iff  w as th a t  th e  
p re m ise s  w ero  e x c e p te d  p rem ises  as  d e fin ed  in  th o  sch ed u le  to  th o  R e n t  
R e s tr ic t io n  A c t  (C ap . 2 7 4 ). T h o  d e fe n d a n t  c o n te s te d  th a t  p o s it io n  
a n d  in  a d d it io n  m a d e  tw o  c la im s in  r c c o n v e n tio n , o n o  in  r e s p e c t  o f  
a d v a n c e s  p a id  b y  w a y  o f  r e n t  o r  p re m iu m , a n d  th o  o th e r  in  r e sp e c t  o f  
a lle g e d  im p ro v e m e n ts  to  th o  b u ild in g  o f  a  v a lu e  o f  a b o u t  R s . 17 ,0 0 0 . 
T h o  le a rn e d  D is tr ic t  J u d g e  e n te re d  d e cre o  fo r  e jo c tm c n t  h o ld in g  th a t  t h o  
p ro m ise s  w ero  e x c e p te d  p ro m ise s  w ith in  th o  m ea n in g  o f  th o  A c t ,  a n d
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a lso  a llow in g  th o  c la im  o f  th o  defendant, in r c c o n v c n t io n . in  respeefc o f  
th o  a d v a n ce s  o r  p r e m iu m . B u t  h o  d ism issed  th e  c la im  in  r c c o n v e n t io n  
in  re sp e ct  o f  a lle g e d  im p ro v e m e n ts .

I n  a p p ea l th e  ju d g m e n t  a n d  d ecree  o f  th e D is tr ic t  C o u r t  w e ro  a ffirm ed , 
in  a  ju d g m e n t  w h ich  h a s  b e e n  re p o rte d  in  69 N . L .  R .  at' p a g e  4 4 5 .

T h o  p resen t a p p lic a t io n  fo r  le a v e  to  ap peal t o  th e  P r iv y  C o u n c il  fr o m  
th o  ju d g m e n t  o f  th is  C o u r t  is  m a d e  on  tw o  g ro u n d s . T h o  fir s t  g r o u n d  

is th a t  o n e  o f  th o  m a tt e r s  in  d isp u te  is th o  c la im  in  r e c o n v e n t io n  fo r  

co m p e n sa tio n  in  r e s p e c t  o f  im p rov em en ts . I n  re g a rd  t o  th is  c la im , 

a lth o u g h  th o  p e t it io n  o f  a p p e a l t o  th o  S u p rem o C o u r t  d o c s  in c lu d e  it  

as o n o  o f  th o  g r o u n d s  o f  a p p e a l, th e  ju d g m e n t o f  th is  C o u r t  m a k e s  n o 

■ re feren ce  w h a ts o e v e r  t o  a n y  a rg u m en t c o n c e rn in g  th a t  c la im  in  

re co n v o n tio n . H a v in g  r e g a rd  to  th o fa c t  th a t  th e  ju d g m e n t  o f  th is  

C ou rt w as a  r e se r v o d  ju d g m e n t , i t  seem s to  us t h a t  th e  o n ly  p r o p e r  

in feren ce  m u st b o  t h a t  th e  a p p e a l in  regard  to  th o  c la im  in  r c c o n v e n t io n  

w as n o t  in fa c t  p r e ss e d  a t  th o  h earin g  k e foro  th is  C o u r t . C o u n se l w h o  

n o w  ap p ears fo r  th o  a p p e lla n t  w as o n e  o f  th o  co u n se l w h o  a p p e a r e d  a t  

th e  h earin g  o f  th o  a p p e a l, a n d  h e  d oes  n o t  sta te  to  u s  t h a t  a n y  a rg u m e n t 

w as th en  a d d ressed  t o  th e  C o u rt  con cern in g  th o  c la im  in  r e c o n v e n t io n  

f o r  im p rov em en ts .

T h e  secon d  g r o u n d  n o w  u r g e d  in  su p p ort o f  th e  a p p lic a t io n  f o r  le a v e  
t o  ap p ea l is  th a t  th e  in te r p r e ta t io n  o f  certa in  w o rd s  in  th e  s c h e d u le  to  
th o  B e n t  R e s tr ic t io n  .A ct in v o lv e s  a  qu estion  o f  g r e a t  g e n e r a l o r  p u b lio  
im p orta n ce . W o  a g re e  t h a t  th e  qu estion  is o f  su ch  im p o r ta n c e , f o r  th o 
reason  th at th ere  m u s t  b e  a  la rg e  n u m ber o f  cases in  w h ic h  a lte ra tio n s  
o f  th e annual v a lu e  o f  p rem ises  can  h a v e  th e  resu lt th a t  p r e m is e s  fo r m e r ly  
su b je c t  to  re n t  c o n t r o l  m a y  cca so  to  bo  so  s u b je c t  u p o n  a  ch a n g e  o f  
assessm ent. N e v e rth e le ss  th e  e lem en t o f  im p o rta n ce  d o e s  n o t  in  o u r  
op in io n  end th e  q u e s t io n  t o  b e  d eterm in ed  u nder B u ie  1 (6 ) o f  th e  sch ed u lo  
to  th o  P r iv y  C o u n c il A p p e a ls  O rdinance. A  fu r th e r  p o in t  w h ic h  th is  
C ou rt has to  d e c id e  is  w h e th e r  th e  qu estion  o u g h t  t o  b o  s u b m it t e d  to  
H e r  M a je s ty  in  C o u n c il f o r  d e c is io n . S ince in  th e  o p in io n  o f  th e  p re se n t 
B e n ch , as w ell as o f  th e  B e n c h  w h ich  d ec id ed  th o  a c t io n  in  th is  case, 
a n d  in  a d d ition  th e  J u d g e  w h o  d e c id e d  th e caso  r e p o r te d  in  5 9  N . L .  R . ,  
p a g e  525, th o  w o rd s  in  th e  sch ed u le  d o  h a v e  th e  m e a n in g  c o n t e n d e d  fo r  
b y  th e  p la in tiff  in  th is  a c t io n , a n d  since w o d o  n o t  th in k  th a t  th o  q u e st io n  
to  b o  d e c id e d  is o n e  o f  u n u su a l d ifficu lty , w o  h o ld  th a t  th o  p r e s e n t  caso 
is  n o t  on o  w h ich  ca lls  f o r  th o  ex erc iso  o f  tho d is cre tio n  o f  th is  C o u rt.

T h o  a p p lica t io n  f o r  c o n d it io n a l  le a v e  is re fused  w ith  c o s ts .

ABEYRSTOnERE, J .— I  ag ree .

Application dismissed.


