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1969 Present : Samerawickrame, J.
P. DANNY, Appellant, and J. K. P. WILLIAM, Respondent

S. C. 140[68—Labour Tribunal Case No. G[3887

Labour Tribunal—Date of inquiry—.dbscnce of respondent by reason of accident or
mischance—Liability of order of the tribunal to be sct aside sn appcal.

Where an application before a Labour Tribunal has been concluded in the
abscnce of tho respondent on tho date of inquiry, the order of the tribunal
may” be formally vacated in appeal if it is shown that the respondent was
prevented by accident from appcaring on the inquiry date and that, by reason
of circumstances beyond the control of the tribunal and of the partics, an order
has been made that is not just and cquitable.

APP]:]AL from an order of a Labour Tribunal.
A. C. Nadarajah, for the respondent-appellant.

S. Gunasekera, for the app]icant-r98pondellt.
Cur. adv. vull.

October 1, 1969. SAMERAWICKRAME, J.—

The respondent-appellant states that the inquiry into this matter
was fixed for 6th June, 1968, and on the night of the 5th he suffered a
fracture of the clbow of his left arm. The next morning he went to a
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specialist and had his arm attended to and by the time he came to the
office of the Labour Tribunal the inquiry had been concluded. He set

out thesc facts in the petition of appeal. He has also submitted an
affidavit along with a medical certificate from a ayurvedic physician

from whom he obtained treatment. Notice of the affidavit had been
given to the applicant-respondent but the facts stated have not been

controverted.

Counscl for the applicant-respondent submitted that the respondent-
appellant should have in some way informed the tribunal of the fact
of his inability to appear and the reason for it. The appellant was not

represented by a lawyer through whom he could have conveyed this
fact to the tribunal. While it would have been desirable that he should

have made some effort to inform the tribunal before the inquiry began,
I do not thmmk that in the circumstances he should be shut out from

obtaining relief by his failure to do so.

In a situation which is similar buf noft 1dentieal, Jenkms, L.J. in
Grimshaw v. Dunbar  stated :— |

“ Be that as it may, a party to an action is prima facic entitled to
‘bhave it heard in his presence. He is entitled to dispute his opponent’s
case and cross-examine his opponent’s witnesses, and he is entitled
to call his own witnesses and give his ouwn evidence before the court.
If by some mischance or accident a party is shut out from that right
and an order is made in his absence, then common justice demands,
so far as it can be given cflect to without injustice to other parties,
that that litigant who is accidentally absent should be allowed to

come to the court and present his ease .”

It would appear to follow that the fact that the appellant was deprived
of the rights referred to in this dictum by reason of his absence has
resulted in a finding against him that cannot be regarded as just and
cquitable. The tribunal is, of course, in no way responsible in that it
gave the appellant notice of the hearing and was unaware that the
appellant had been prevented by the accident from appearing. It would
appear therefore that by reason of circumstances beyond the control of
the tribunal and of the partxcs an order has been made that was not

just and equitable.

The applicant-respondent is entitled to be compensated for the expenses
‘of the trouble that he has incurred in respect of the proceedings that would
bo rendered abortive if the appeal is allowed. I accordingly order the
appellant to pay to the applicant-respondent a sum of Rs. 50 as costs.

I formally.set aside the order of the Labour Tribunal and send the
matter for inquiry and adjudication on the application made to lt- by
the apphcant re3pondent There will be no costs of appeal. *
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