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M U N I C I P A L  C O U N C IL  O F  J A F F N A , A p p e lla n t , and 
D O D Y V E L L  &  CO . L T D .,  R e s p o n d e n t

S. 0 .1 1 6 1 6 4  (F )— D . G. Colombo, 52431fM .

Civil procedure— Amend r.cnl of issues—Scope—Incapacity of Court to permit 
additional issues based upon an unpleaded cause of action which has become 
prescribed—Action for recovery of price of goods— Plaint based solely upon 
contract of sale— Whether new issues based on a claim for unjust enrichment 
can be framed when such claim has become prescribed— Civil Procedure Code, 
cs. 40, 75, 03, 146.

Contract with Municipal Council—Failure to comply with statutory formalities 
imposed by the Municipal Councils Ordinance, ss. 22S, 220— Whether equitable 
relief can be claimed on ground of unjust enrichment.

Soetion 146 of fcho Civil Procoduro Codo docs not pormit a trial Court to 
frame issues upon an unpleaded causo of action if that cause o f action has become 
prescribed. Accordingly, whon on action is instituted claiming solely tho prico 
o f goods dolivored upon a contract of salo of goods, tho plaintiff cannot be 
permitted to raiso at tho stngo o f trial now issues based upon an unploaded 
causo o f action rolating to unduo onrichment to tho extent of tho valuo of tho 
goods doliverod, if such causo of action has bocoino prescribed at the stage when 
tho additional issuos relating to it aro sought to bo raisod.

Jayawickrcme v. Amarasuriya (20 24. L. R. 2S9) discussed.

Quaere, whother oquitablo roliof on tho ground o f unjust enrichment can bo 
clnimod upon a contract with a Municipal Council, despito failuro to comply 
with tho requirements of soctions 228 and 229 o f tho Municipal Councils 
Ordinanco that tho contract should havo boon embodied in writing and soalod 
with tho Common Seal of tho Council.

-T A P P E A L  fro m  a  ju d g m e n t  o f  th e  D is tr ic t  C ou rt, C o lo m b o .

I n  th is  a c t io n  f o r  th o  r e c o v e r y  o f  a  su m  o f  R s . 13 ,935  50  a lleg ed  
t o  b e  th e  p r ice  o f  g o o d s  so ld  a n d  d e liv e re d  u p o n  certa in  co n tra cts  
o f  sa le, th e  d e fe n d a n t , a  M u n ic ip a l C ou n cil, p le a d e d  inter alia th a t  th e  
a lle g e d  c o n tra c ts  w e re  v o id  a n d /o r  u n e n fo rce a b le  becau se  th e y  d id  n o t  
c o m p ly  w ith  th o  re q u ire m e n ts  o f  section s  2 2 8  a n d  2 2 9 'o f  th e  M u n ic ip a l 
C o u n cils  O rd in a n ce  in  th a t  th e y  w ere  n o t  e m b o d ie d  in  w rit in g  
a n d  w e re  n o t  d u ly  sign ed , sca led  a n d  sa n c tio n e d . I n  th e  cou rse  
o f  th e  tr ia l th o  p la in t iff  w as p e rm itte d  b y  th o  C o u r t  t o  fra m e  
a d d it i o n a l . issu es as  to  w h e th e r  th e  d e fe n d a n t C ou n cil r e ce iv e d  th e  
b e n e fit  o f  th e  sa id  g o o d s  an d , i f  so , w h a t  a m o u n t  w a s d u o  t o  th e  
p la in t if f  o n  a c c o u n t  o f  u n ju s t  en r ich m en t. I t  w a s a d m it te d  th a t  
a  sep a ra te , a c t io n  f o r  r e l ie f  u n d e r  th o  d o c tr in e  o f  u n ju s t  e n r ich m e n t 
w as; p r e s c r ib e d  th r e o  y e a rs  a fte r  th e  d e l i v e r y - o f . • th e  g o o d s  a n d
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•would n o t  h a v e  b e e n  m a in ta in a b le  a t  th e  t im e  w h e n  th e  p la in t if f  
s o u g h t  t o  fr a m e  th e  a d d it io n a l issu es . N o r  w a s ' i t  su g g e s te d  th a t  
a n  a m e n d m e n t  o f  th e  p la in t  c o u ld  h a v e  b e e n  p r o p e r ly  a l lo w e d . B u t  it  
w a s c o n te n d e d  f o r  th e  p la in t if f  th a t  th e  n e w  issu es a ro se  o n  th e  p le a d in g s  
as t h e y  s t o o d , a n d  th a t  th e  tr ia l J u d g e  r ig h t ly  a l lo w e d  th e m  u n d e r  
s e c t io n  146  o f  th e  C iv il P r o ce d u r e  C o d e .

G. Ranganathan, Q.G., w ith  K . Nadarajah, f o r  th e  s u b s t itu te d  
d e fe n d a n ts -a p p e lla n ts .

B . V. Perera, Q.G., w ith  B . J. Fernando, f o r  th e  p la in t iff -r e sp o n d e n t .

Cut. adv. vult.

H. N. G. FERNANDO, C. J.—Municipal Council oj Jaffna v.
Lodicell <fc Co. Ltd.

A u g u s t  28, 1967 . H. N . G . F ernando, C .J .—

T h e  p la in t  in  th is  a c t io n  w as filed  o n  17 th  M arch  1961 a n d  w as a m e n d e d  
o n  17 th  J u n e  1961 . T h e  p la in t  as a m e n d e d  (r e a d  w ith  th e  a c c o u n t  
p a rt icu la rs  file d  th erew ith ) av erred  th a t , o n  ce rta in  d a tes  b e tw e e n  1 0 th  
N o v e m b e r  1959  a n d  1st A p r il 1960 , th e  p la in t if f  s o ld  a n d  d e liv e r e d  to  
th e  d e fe n d a n t  ce rta in  g o o d s  a t  th e  p r ic e  o f  R s .  13 ,9 3 5 '5 0 , a n d  th a t  th o  
d e fe n d a n t h a d  fa ile d  to  m a k e  p a y m e n t  o f  th e  sa id  su m . . T h e  p la in t  
c o n t in u e d  to  s ta te  th a t  a  cau se  o f  a c t io n  h a d  a c c ru e d  to  th e  p la in t if f  to  
su e  th e  d e fe n d a n t  fo r  th e  r e co v e ry  o f  th e  sa id  su m . In  th e  p ra y e r , th e  
p la in t if f  a sk ed  "  fo r  ju d g m e n t  a g a in st th e  d e fe n d a n t  fo r  th o  sa id  su m  o f  
R s . 1 3 ,9 3 5 '5 0  w ith  le g a l in te re s t th e re o n  ” .

T h o  d e fe n d a n t, th o  M u n ic ip a l C o u n cil o f  J a ffn a , filed  a n sw er  o n  17 th  

O c t o b e r  1961 , a n d  p le a d e d , inter alia, th a t—

“  (a ) th e  a lle g e d  co n tra cts  su ed  o n  b y  th o  p la in t if f  w ere  f o r  th e  s u p p ly  
o f  a r t ic le s  to  th e  C ou n cil a n d  in v o lv e d  a n  e s t im a te d  e x p e n d itu re  
o f  m o r o  th a n  o n e  th o u sa n d  fiv e  h u n d re d  ru p ees ;

(b) in  th e  a b sen ce  o f  a n y  -writing o r  w r it in g s  e m b o d y in g  th e  sa id
co n tra cts  a n d  s ign ed  b y  th o  M a y o r  a n d  th o  M u n ic ip a l 
C om m iss ion er  a n d  sea led  w ith  th o  C o m m o n  S eal o f  th e  C o u n cil 
th o  a lle g e d  co n tra cts  a re  v o id  a n d /o r  u n e n fo rce a b le  in  la w  
a n d /o r  d o  n o t  b in d  th o  C o u n c i l ;

(c ) th o  a llo g e d  co n tra cts  w bro n o t  sa n c t io n e d  b y  th e  C o u n cil n o r
. w ore  th e  p r o v is io n s  o f  S e c tio n s  228 a n d  229  o f  th o  M u n ic ip a l 

C o u n cils  O rd in a n co  N o . 2 9  o f  1947 co m p lie d  w i t h ; a n d  th o  
sa id  co n tra cts  a ro  th ore foro  v o id  a n d /o r  u n e n fo rce a b le  in  la w  
a n d /o r  d o  n o t  b in d  th e  C o u n cil. ”

Issu es  w e re  fra m e d  o n  11 th  J u n o  19 62  o n  th o  basis  o f  th o  p le a d in g s  
aa a b o v e  su m m a rised . T h erea fte r  th o  p la in t if f ’s first w itn ess  w a s c a lle d ,
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b u t  h is  e v id e n ce  w as in terru p ted  on  31sfc J a n u a ry  1964 b y  an  a p p lica t io n  
b y  p la in t if f ’s c ou n se l t o  fram e th e fo llo w in g  a d d it io n a l issues :—

"  (9 ) D id  th e  p la in tiff  sell a n d  d e liv er  a n d /o r  s u p p ly  t o  th e  d e fe n d a n t
g o o d s  as se t  o u t  in th e  a cco u n t  p a rt icu la rs  m a rk ed  A  ?

(1 0 ) I f  issu e  9 is  an sw ered  in  th e  a ffirm a tive—

(a) D id  th e  d e fe n d a n t C ou n cil r e ce iv e  th e  b en e fit  o f  th e  sa id
g o o d s  ?

(b) I f  so , w h a t a m o u n t is  d u e  t o  th e  p la in t if f  o n  a c c o u n t  o f
u n ju s t  en rich m en t ?

(c) I n  th e  a ltern a tiv e  is th e  p la in t if f  e n tit le d  to  an  o r d e r  to
r e c o v e r  th e sa id  g o o d s  fro m  th e  d e fe n d a n t  ? ”

T h e  d e fe n ce  o b je c t e d  to  these ad d ition a l issues o n  th e  g ro u n d  th a t th e y  
d id  n o t  arise  o n  th e  p lead in gs, a n d  co u ld  o n ly  b e  ra ised  i f  th e  p la in t  w a s 
a m e n d e d . I t  w as fu rth er  o b je c te d  th a t  su ch  an  a m e n d m e n t sh ou ld  n o t  
b o  p e r m it te d  beca u se  it  w ou ld  en ab le  th e  p la in t if f  t o  r e ly  u p o n  a  n ew  
ca u se  o f  a c t io n  w h ich  a t  th e stage o f  a m en d m en t w as a lrea d y  p rescrib ed . 
T h e  lea rn ed  tria l J u d g e  o v e r r u le d  these o b je c t io n s  a n d  en terta ined  th o  
n e w  issu es w ith o u t  first ord erin g  an  a m e n d m e n t o f  th e  p la in t. I n  
a p p e a l fr o m  th e  J u d g e ’s ord er, counsel fo r  th e  d e fe n d a n t  h as argu ed  in  
th e  c ircu m sta n ce s  th a t  th e  tria l J u d g e  erred  in  la w  in  a llow in g  th e  n ew  
issues to  b o  fra m e d , becau se  th e y  in v o lv e  a  cau se  o f  a c t io n  n o t  p lea d ed  
in  th e  p la in t .

I t  h as b e e n  c o m m o n  g rou n d  a t  th e s ta g e  o f  a p p e a l th a t  a n  a c tio n  fo r  
th o  r e l ie f  a v a ila b le  u n d er  th o  d octr in e ' o f  u n ju s t  en rich m en t in  th o  
c ircu m sta n ce s  o f  th e  presen t case w ou ld  b o  p re scr ib e d  u p o n  th e  e x p ir y  
o f  a  p e r io d  o f  3 y ea rs  from  th e  tim e  o f  th e  d e liv e r y  o f  th e  g o o d s  to  th e  
d e fe n d a n t. I t  is n o t  th erefore  d isp u ted  th a t  a  sep a ra te  a c t io n  b y  th o  
p la in t if f  f o r  su ch  re lie f  w ou ld  n o t  h a v e  been  m a in ta in a b le  a t  th e  tim e  
w h e n  th e  p la in t if f  sou g h t to  fram e th e  a d d it io n a l issues. I t  fo llow ’s 
th a t , i f  a n  a m e n d m e n t o f  the p la in t had  b een  n ecessa ry  in  ord er  to  en ab le  
th o  p la in t if f  t o  raise th e  ad d ition a l issues, th e  a m e n d m e n t sh ou ld  n o t  
h a v e  b e e n  a llo w e d  a n d  th e  n ew  issues sh o u ld  n o t  h a v e  been  fra m e d . 
N e ith e r  a t  th e  tr ia l, n o r  in  ap pea l, v ras it  su g g ested  th a t  su ch  an  
a m e n d m e n t o f  th e  p la in t co u ld  h a v e  b een  p r o p e r ly  a llow ed .

B u t  cou n se l f o r  th e  p la in tiff  has argu ed  th a t  th o  n ew  issues p r o p e r ly  
arise o n  th o  p lea d in g s  as th ey  stan d , a n d  th a t  th e  tria l J u d g e  r ig h tly  
a llo w e d  th e m  u n d e r  S ection  146 o f  th o C od e . I  w ill a t te m p t  to  se t o u t  
th o  p ith  o f  th o  arg u m en t. T h e  p la in t n o  d o u b t  w as in ten d ed  o n ly  to  
c o n ta in  th o  a v erm en ts  n ecessary  in  a n  a c t io n  f o r  th e  en forcem en t 
o f  a  b u y e r ’s o b lig a t io n  u n der a  c o n tra ct  o f  sa le  : i t  a v erred  a  sa le  a n d  
d e liv e r y  o f  g o o d s  t o  th e  d e fen d a n t an d  a  fa ilu re  o f  th e  d e fen d a n t t o  p a y  
th e  su m  d u e  as  th e  p u rch ase  p rice  ; it  fu rth er  c la im e d  th o  r e lie f  a v a ila b le  
t o  a  se lle r  u n d e r  a  co n tra c t  o f  sale, n a m e ly  th e  r ig h t  t o  a  decree  ord erin g  
th e  b u y e r  t o  p a y  th a t  su m , an d  it  p ra y e d  fo r  th a t  re lie f. , B u t  w h en  th e



d e fe n d a n t  p le a d e d  th a t  th e  c o n tr a c t  o f  sa le  w as v o id , th ere  w as in  d is p u te  
b e tw e e n  th e  p a rt ie s , n o t  (o r  n o t  o n ly )  th e  q u estion  w h eth er  th e  d e fe n d a n t  
w a s  lia b lo  to  p e r fo rm  a n  o b lig a t io n  u n d er  a  c o n tr a c t  o f  sa lo , b u t  (o r  b u t  
a lso )  th e  q u e st io n  w h e th e r  th e  d e fe n d a n t, h a v in g  a c c e p te d  d e liv e r y  o f  
g o o d s  u n d er  a  v o id  c o n tr a c t , h a d  been  u n ju s tly  en rich ed  th e r e b y , a n d  
w a s  a c c o rd in g ly  lia b le  t o  p e r fo rm  a n  o b lig a tio n  a c c ru in g  u n d e r  th o  
d o c t r in e  o f  u n ju s t  cn r ic lim e n t. I t  w as arg u ed  th a t  th e  re q u ire m e n ts  o f  
S e c t io n  4 0  o f  th o  C od e  w ere  sa tis fied  : th a t  th e  p la in t co n ta in e d  a  s t a t e 
m e n t  o f  th e  fa c ts  a n d  c ircu m sta n ce s  co n s titu t in g  th e  cau se  o f  a c t io n , 
i .e ., th e  re fu sa l o f  th e d e fe n d a n t  to  fu lfil h is o b lig a t io n  to  c o m p e n sa te  th o  
p la in t if f  o n  th e  basis o f  an  u n ju s t  en rich m en t d e r iv e d  b y  th e  d e fe n d a n t ; 
a n d  th a t  a  d e m a n d  fo r  su ch  co m p e n sa tio n  h a d  b een  m a d e  in  th e  p la in t , 
w h e n  th e  p r a y e r  a sk ed  f o r  a  d ecree  fo r  th o  p a y m e n t  o f  th e  su m  o f  
R s .  13 ,935-50 .

I n  tes tin g  th e  v a lid ity  o f  th is  a rg u m en t, th e  p r u d e n t  cou rse  fo r  m e  is 
t o  first d e c id e  w h a t w o u ld  be the m in im u m  c o n t e n t  o f  a p la in t  d es ig n ed , 
in  th e  c ircu m sta n ces  o f  th is  case, to  sue th e d e fe n d a n t u p o n  a  cau se  o f  
a c t io n  con s ist in g  o f  h is fa ilu re  to  p er form  an  o b lig a tio n  a lle g e d  to  arise 

. u n d e r  th e  p r in c ip le  o f  la w  w h ich  is here in v o k e d . ( I  w ill o m it  fo r m a l 
d e ta ils .)  W h a t  are  "  th e  c ircu m sta n ces  con s titu t in g  th e  cau se  o f  a c t io n  ”  
o f  w h ich  th ere m u st b e  a  s ta tem en t ? (S ection  4 0  {d).) T h ese  are  in  
m y  o p in io n —

( 1) th a t  th e p la in t if f  d e liv e re d  g o o d s  to  th e  d e fe n d a n t ;

( 2 ) th a t  th e  d e liv e r y  a n d  a cce p ta n ce  o f  th e  g o o d s  p u r p o r te d  t o  b o
u n d er  a  v a lid  c o n tr a c t  o f  sale ;

(3 ) th a t  th ere w as n o t  in  la w  a  v a lid  c o n tra c t  o f  sa lo  ;

(4 ) th a t  b y  a c c e p t in g  a n d  reta in in g  th o  g o o d s  th e  d e fe n d a n t d e r iv e d
a  b en e fit  w h ich  i t  is  u n ju s t  fo r  h im  to  re ta in  ;

(5 ) th a t  th o  d e fe n d a n t  is th ere fore  liab le  to  resto re  th e  g o o d s  to  th o
p la in t iff  o r  co m p e n sa te  th e  p la in tiff  t o  th o  e x te n t  o f  th e  v a lu e
o f  th e  b en e fit  d e r iv e d .

T h c r o  m u st fu rth e r  b e  in  th e  p la in t a  d em a n d  o f  th e  r e l ie f  c la im e d , in  
th is  c o n t e x t -a  d e m a n d  fo r  th e  re sto ra t io n  o r  c o m p e n sa t io n  m e n tio n e d  
a t  (5 ) a b o v e .

T h e  “  c ircu m sta n ce s  ”  w h ich  I  h a v e  m en tion ed  a t  (1 ) a n d  (2 ) a b o v e  a r c  
a lso  c ircu m sta n ce s  w h ich  n eed  t o  b o  sta ted  in  a  p la in t  in a n  a c t io n  to  
e n fo rce  a  b u y e r ’s l ia b i lity  u n d e r  a  co n tra c t  o f  sa le. T h e y  w ere  p c r fo r c o  
s ta te d  in  th e  p la in t  in  th e  in sta n t case. B u t  n o n e  o f  th e  o th e r  
c ircu m sta n ce s  w h ich  I  h a v e  listed  arc s ta ted  in  th is  p la in t ; a n d  th ese  aro  
th e  v e r y  c ircu m sta n ces , a  s ta te m e n t o f  w hich  d istin g u ish ed  a  p la in t w h ich  
p le a d s  th o  cau se  o f  a c t io n  b a sed  o n  u n ju st en rich m en t. I  d o u b t  v e r y  
m u c h  w h eth er  a n y  co u n se l w h o  d ra fts  a  p la in t  in  term s o f  th e  p r e se n t
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on e , o r  a n 3'  o th e r  co u n se l w h o  rea d s such  a  p la in t  filed  a g a in s t  th o  
d e fe n d a n t, w o u ld  im a g in e  th a t  its  te rm s w o u ld  e n tit le  a  J u d g e  t o  fra m e  
an  issu e th a t  th e  d e fe n d a n t  w as in  so m e  m a n n er  u n ju s t ly  e n r ich e d .

In d e e d , th e  a rg u m e n t o f  p la in t if f ’s cou n se l is  ce r ta in ly  n o t  b a se d  u p o n  
th e  co n te n ts  o f  th e  p la in t  a lo n e . H is  a rg u m en t d e p e n d s  v e r y  m u c h  o n  
th e  d e fe n d a n t ’s  p ic a  th a t  th e  a lleg ed  c o n tr a c t  w a s v o id .  T h e  fa c t  th u s  
p le a d e d  is sa id  t o  e s ta b lish  th e  e x is te n ce  o f  a  n e w  d is p u te  b e tw e e n  th o  
p a rties , n a m e ly  a  d is p u te  a s  to  th o  d e fe n d a n t ’s lia b ilit ie s  a r is in g  o n  th o  
basis  o f  a n  u n ju s t  e n r ich m e n t.

T h e re  are  a t  le a s t  tw o  d is t in c t  g ro u n d s  w h ich  c o m p e l m e  t o  r e je c t  th is  
a rg u m en t. T h e  fir s t  is t h a t  S e c t io n  4 0  o f  th e  C o d e  r e q u ire s  the plaint 
to  s ta te  th e  c ir c u m sta n ce s  w h ich  c o n s t itu te  th e  p le a d e d  ca u se  o f  a c t io n . 
I f  th e  ca u se  o f  a c t io n  is d e p e n d e n t  o n  th o  n u ll ity  o f  a  c o n t r a c t ,  th e n  th e  
p la in t  m u st  a v e r  th e  fa c t  o f  n u ll ity . T h e  p la in t if f  c a n n o t  c la im  t h a t  h e 
m u s t  b e  r e g a rd e d  as  h a v in g  d u ly  a v e r re d  th a t  fa c t  b e c a u s e  th e  d e fe n d a n t  
has s u b s e q u e n tly  a v e r r e d  it .  A  s ta te m e n t  in  a n  a n sw e r , in  d e n ia l o f  
c o n tra ry  s ta te m e n t  in  a  jf ia in t , c a n n o t  in  c o m m o n  sen se  b e  r e g a r d e d  as 
th e  p la in t if f ’s s ta te m e n t  f o r  th e  p u rp o se s  o f  S e c t io n  4 0  (d). N o r  c a n  it  
b e  sa id  th a t  th e  p la in t  c o n ta in e d  a  d e m a n d  fo r  th e  r e l ie f  a v a i la b le  u n d e r  
th e  d o c tr in e  o f  u n ju s t  e n r ich m e n t, n a m ely  r e s to r a t io n  o f  th e  a c tu a l 
b en e fit d e r iv e d , i .e ., th e  g o o d s  o r , in  th e  a lte rn a tiv e , th e  v a lu e  o f  th o  
b en e fit . T h e  p la in t  p r a y e d  o n ly  fo r  th e  su m  o f  R s .  1 3 ,935  5 0 , w h ich  
rep resen ts , n o t  th e  b e n e fit  d e r iv e d , b u t  th e  co n tra c tu a l p u rch a se  p r ic e  o f  
th e  g ood s .

T h e  d e fe n d a n t ’s p lea  th a t  th e  c o n tr a c t  su ed  u p o n  v 'a s  v o id  w a s  a 
den ia l in  term s o f  S e c t io n  75  o f  th e  C od e  o f  th e  e ssen tia l fa c t  u p o n  w h ich  
th e  p la in t if f ’s a c t io n  d e p e n d e d . H a d  th e p la in t iff  s ta te d  t o  C o u r t  th a t  
h e  a c c e p te d  th a t  d en ia l as co rre ct , th en  h is a c t io n  h a d  to  b e  d ism issed .
H e  d id  n o t  so  s ta te  in  th is  ease, in stead  th e v e ry  d e n ia l w a s p u t  in  issue 
as a  m a tte r  in  d isp u te . H o w  th en  can  it  b e  sa id  th a t  th o  J u d g e  sh o u ld  
h a v e  fra m e d  a n  issu e  o n  th e  ba sis  th a t  th e  d en ia l h a d  b e e n  a c c e p te d  b y  
th o  p la in t iff  as c o r r e c t  ? A  d isp u te  o n  th e  q u estion  w h e th e r  th e  d e fe n d a n t  
is lia b le  t o  m a k e  r e s titu tio n  u n d er th e  d o ctr in e  o f  u n ju s t  e n r ich m e n t c o u ld  
n o t  arise unless a n d  u n til th e  p la in tiff , by' a m e n d m e n t o f  h is  p lea d in g s , 
se t o u t  n e w  c ircu m sta n ce s  a lleged  to  g iv e  rise t o  th a t  lia b ility .

I  m u st r e je c t  f o r  th ese  reason s th e  p la in t iff ’s c o n te n t io n  th a t  th e  n ew  
issues n u m b e re d  ( 9 ) a n d  ( 10 ) a , b  a n d  c  w ere  p r o p e r ly  fr a m e d  a t  th e  
tria l.

Peiris v. Municijial Council, Galle1 su p p orts  v e ry  s tro n g ly  th e  a d m ission  
b y  th e  tr ia l J u d g e  o f  th e  a d d it io n a l issues. I n  th a t  ca se , a  firm  o f  
a rch ite cts  h a d  b e e n  e m p lo y e d  by' th e  M u n icipa l C o u n cil o f  G a llo  f o r  th e  
p u rp ose  o f  th e  c o n s tr u c t io n  o f  a  T o w n  H all. A  to ta l sum  o f  R s . S 4 .000  
b eca m e d u e  t o  th e  a r c h ite c ts  as rem u n eration  fo r  w ork  a c tu a lly  p e r fo rm e d , 
a n d  a  p a r t  o f  th is  su m  w a s p a id  b y  th e  C o u n cil, le a v in g  a  ba lance* o f  
a b o u t  R s . 3 0 ,000 . T h e  a rch ite cts  su ed  th e  C o u n cil f o r  th is  a m o u n t  a n d  

1 (1963) 65 N. L. R. 555.
!*•— K  2322 (3/71)
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th o  tr ia l C o u r t  h e ld  th a t  th e  a m o u n t w o u ld  h a v o  b e e n  d u o  to  th e m . 
B u t  th o  a c t io n  w as d ism issed  o n  th o  g r o u n d  th a t  th e  c o n tr a c t  w as v o id  
ns i t  w a s  n o t  u n d e r  S ea l. N ev erth e less  i t  w a s  h e ld  in  a p p e a l th a t  th o  
tria l J u d g e  c o u ld  a n d  sh o u ld  h a v e  fra m e d  a n  issu e  o f  “ u n ju s t  e n r ic h m e n t”  
on  th e  p a r t  o f  th o  d e fe n d a n t, a n d  th o  c a so  w a s  re m it te d  to  th e  tr ia l 
C ou rt f o r  th a t  issu o  to  b e  tr ied .

T h e  q u e s t io n  w h e th e r  th e  issue b a se d  o n  a lle g e d  u n ju s t  en r ich m en t 

c o u ld  a r ise  o n  th o  p la in t  in  th a t  ca se  w a s  d is p o s e d  o f  b y  T a m b ia h  J .  

in  th e  fo llo w in g  p a ra g ra p h  :—

“  T h o  p la in t  lias been  d ra fte d  in su ch  a  m a n n e r  th a t  a ll th o  a v erm en ts  

n ecessa ry  t o  ra ise  th o  issue o f  u n d u e  e n r ic h m e n t  a re  co n ta in e d  th ere in . 
T h o  d u t y  o f  ra is in g  th e  n ecessary  issu es f o r  a  ju s t  d e c is io n  o f  a  ca se  
rests o n  th o  J u d g e . I n  th e  in stan t case , it  is w ith  re lu cta n ce  th a t  th e  
lea rn ed  D is t r ic t  J u d g e  h as d ism issed  th e  p la in t i f f ’s c la im . H e  h as 
h e ld  th a t  s in ce  th o  p la in tiffs  h ad  p e r fo rm e d  th e ir  p a r t  o f  th e  c o n t r a c t  
w ith o u t  a n y  n e g lig e n ce  a n d  h a d  g iv e n  th o  d e fe n d a n t  th e  ben e fit  o f  a  
T o w n  H a ll, i t  w o u ld  b e  a tra v e s ty  o f  ju s t ic e  i f  s o m e  r e lie f  is n o t  g iv e n  
to  th e  p la in tiffs .

I n  Jcvyaivickreme v. Amarasuriya1 L o r d  A t k in s o n , w h o  d e liv ered  th e  

o p in io n  o f  th e  P r iv y  C ou n cil p o s e d  th e  q u e s t io n  ‘ A r e  th e y  ’ (th e  

p a rtie s  t o  th e  case ) ‘ t o  be  d en ied  ju s t ic e  b e ca u se  th e ir  p lea d er  h as 

ch o se n  t o  o v e rs ta te  h is c lie n t ’s case , a n d  th e  J u d g e  to  fra m e  a n  issue 

e m b o d y in g  th a t  ov e rs ta te m e n t ? ’ . I n  th a t  ca se , th e re lev a n t issu o  

w as fra m e d  b y  th e ir  L ord sh ip s  o f  th o  P r iv y  C o u n c il in  g ra n tin g  r e l ie f  

t o  th e  a p p e lla n t . I n  th e  in stan t case  t o o ,  th e  lea rn ed  D is tr ic t  J u d g e  

sh o u ld  h a v e  fra m e d  th e  issue an d  sh o u ld  h a v e  tr ie d  it .”

I n  Jcujaidchreme v. A m a ra su riya th o  ca u se  o f  a c t io n  q u ite  p la in ly  

6ta tcd  in  th e  p la in t  w as th e fa ilure  o f  th e  d e fe n d a n t  to  fu lfil a p ro m ise  

m a d e  b y  h im  to  m a k e  certa in  cash  p a y m e n ts  t o  th o  p la in tiff . I n  se tt in g  

o u t  th e  c ircu m sta n ce s  w hich  led  to  th e  m a k in g  o f  th e  p rom ise , th o  p la in t  

h ad  ea r lier  s ta te d —

( 1) th a t  th e d e fe n d a n t h a d  h e ld  ce r ta in  p r o p e r t y  u n d er  a n  a lle g e d
tru st f o r  th e  p la in t if f ;

(2 ) th a t  the. p la in t if f  h a d  th rea ten ed  a n  a c t io n  a g a in st th o  d e fe n d a n t
to  enforce the a lleged  trust o b lig a t io n  ; a n d

(3 ) th a t  th o  p ro m ise  sued u p on  w a s m a d e  in  co n s id e ra tio n  o f  th e
p la in t if f ’s agreem en t n o t  to  in s t itu te  th e  th reaten ed  a c t io n  
ba sed  o n  tru st.

1 (10 IS) 20 N . L . 11. at 297. (19IS) 20 N. L. It. 2S9.
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T lic  C ou rts  in  C e y lo n  h e ld  th at—

(а) th ere  h a d  b e e n  n o  tr u s t  as alleged,

(б ) th e  th r e a te n e d  a c t io n  w ou ld  have b een  o n e  b a s e d  o n  a n  in v a lid
c la im  o f  t r u s t ,  a n d  th e com p rom ise  o f  s u c h  a  c la im  w as n o t  
jusla causa f o r  th e  d e fen d a n t ’s  p rom iso ,

(c) th e  p r o m is e  w a s  m a d e  o u t  o f  gen erosity  o r  o f  m o r a l  d u t y ,  a n d  as 
su ch  w a s  n o t  m a d e  fo r  jusla causa.

O n these g r o u n d s  th e  a c t io n  w as dism issed in  C e y lo n .

T h e  P r iv y  C o u n c il  a g re e d  w ith  the finding a t  (a) a b o v e ,  b u t  h e ld  th a t 
b o th  th e  c o m p r o m is e  o f  a n  in v a lid  claim  an d  th e  m o t iv e  o f  g e n e r o s ity  o r  
m ora l d u t y  c o n s t it u t e  jusla causa under R o m a n  D u t c h  L a w . T h e  
p rom ise  su e d  u p o n  w a s  th e re fo re  en forceab le . T h e ir  L o r d sh ip s  sta ted  :

“  th a t  th e  fe m a le  p la in t if f  h ad  long asserted  a  c la im  to  th e  la n d  th e 
d ecea sed  d e fe n d a n t  h a d  d er iv ed  from  h is fa t h e r  ; th a t  th ere  w as a 
d isp u te  b e tw e e n  th e m  as to  w hether th is c la im  w a s  g o o d ; th a t  she 
th re a te n e d  t o  in s t itu te  p roceed in g s  to  en force  it ,  a n d  th a t  th e  deceased  
d e fe n d a n t a g r e e d  t o  co m p ro m ise  w ith  h er b y  p a y in g  h er  R s . 150,000 
o n  th e  in s ta lm e n ts  d e scr ib e d  in sa tis fa c t io n  o f  th is  c la im . T h e  
v a lid ity  o f  th e  c la im , o r  th e  u ltim ate su ccess  o f  th e  su it  b r o u g h t  to  
e n fo rce  it ,  is  e n t ir e ly  b es id e  th e  p oin t. O n  th o s e  fa c ts  th e  p la in tiffs  
w ere , in  th e ir  L o r d s h ip s ’ op in ion , en titled  t o  s u c c e e d  in  th e  presen t 
a c t io n . T h e  q u e s t io n  is, A re  th ey  to  b e  d e n ie d  ju s t ic e  b e ca u se  th e ir  
p lea d er  h a s  c h o s e n  t o  ov e rs ta te  his c lie n ts ’ ca se , a n d  th e  J u d g e  to  
fra m e  a n  issu e  e m b o d y in g  th a t ov ersta tem en t ? ”

E v e r y  c ir c u m s ta n c e  m e n tio n e d  in  th is s ta te m e n t  o f  th e ir  L o rd sh ip s ’ 
d ecis ion  h a d  b e e n  p le a d e d  b y  th e p la in tiff in  h e r  p la in t .  T h e  decision  
th ere fo re  g iv e s  n o  se m b la n co  o f  ap p rov a l to  th e  fr a m in g  o f  issues on  
m a tters  n o t  in v o lv e d  in  th o  p la in tiff ’s p lead in gs .

S om e  o b s e r v a t io n s  w ere , h ow ever, m ade c o n c e r n in g  th e  issu o  to  b o  
d e c id e d :—

“  I f  th o  le a r n e d  D is t r ic t  Ju dge . . . h a d  a m e n d e d  th o  issue so  as 
t o  s u it  th o  fa c ts  p r o v e d , h o  sh ou ld , in  th e ir  L o r d s h ip s ’ o p in io n  h a v e  
g iv e n  a d e c r e o  in  fa v o u r  o f  the p la in tiff f o r  th o  su m  s u e d  fo r . ”

T h is  w a s o n ly  a  r e fe re n ce  to  tho " o v e r s t a t e m e n t s ”  in  th e  p lea d in gs 
a n d  in  th e  issu es  fr a m e d , i.e ., th e superfluous a v e r m e n t  th a t  th ere h a d  
been  o r ig in a lly  a  t r u s t  o f  p r o p e r t y ; a n d  th e  s u p e r flu o u s  a d d it io n  (to  
th o  n ecessa ry  a v e r m e n t  o f  th o  com p rom ise  o f  a  th r e a te n e d  a c t io n )  th a t 
th o  th r e a te n e d  c la im  w a s a  v a lid  c la im  o f  tr u s t . T h e se  su p erflu ous 
a v erm en ts , t h e ir  L o r d s h ip s  h e ld , d id  n o t a lte r  th o  fa c t  th a t  th o  p la in tiff  
h a d  p r o v e d  h e r  ca so , i .o ., a  p rom iso  to  p a y  m o n e y  in  co n s id e ra tio n  o f  th o 
c o m p r o m is e  o f  a  c la im  in  a  th reaten ed  a c t io n , s in c e  th e  le g a l v a lid ity  o f  
th o  c la im  w a s  a  su p e r flu o u s  m a tter, th o  issue s h o u ld  h a v e  b e e n  a m en d ed  
in  o r d e r  to  e x c is e  th e re fro m  th a t su perflu ous m a tt e r .  T h e ir  L o rd sh ip s



su re ly  d id  n o t  in te n d  to  a p p ro v e  th e fr a m in g  o f  new issues, as th e  p la in t i f f  
in  th e  p r e s e n t  ca se  h as so u g h t to  d o — th a t  is  issu es  a d d it io n a l to  th o so  
p r e v io u s ly  fr a m e d . T h e y  c o n te m p la te d  o n ly  th o  a m en d m en t o f  a n  
issu e , b y  re ta in in g  th e  r e le v a n t p a rts  o f  a n  e x is t in g  issue a n d  d e le t in g  
w h a t  w a s  ir re le v a n t  o r  “  o v e r  s ta ted

In  su b s ta n c e , th o  issue w h ich  h a d  b e e n  fr a m e d  a t th e  tr ia l in  
Jayawickreme v. Amarasuriya w a s :—

(a ) D id  th e  d e fe n d a n t p ro m ise  to  p a y  th o  p la in t if f  R s . 18 0 ,000  ?

(b) W a s  th e  p rom ise  m a d e  in  c o n s id e r a t io n  o f  th e  p la in t if f ’s
re fra in in g  fr o m  in s t itu t in g  a n  a c t io n  a g a in s t  th o d e fe n d a n t  ?

(c) W a s  th e  th rea ten ed  a c t io n  o n e  f o r  th o  e n fo rc e m e n t  o f  an  a lle g e d
tr u s t  ?

(d) W a s  th e  a lleg ed  tru st v a lid  in  la w  ?

T h o  d e c is io n  o f  th o P r iv y  C o u n cil w a s  th a t  (a) a n d  (b) h a d  to  b o  
a n s w e r e d  in  th e  a ffirm ative , a n d  th a t  th o  p la in t i f f  w a s in  la w  en tit le d  to  
ju d g m e n t  o n  th o se  answ ers. T h e  tr ia l J u d g e  sh ou ld  th ere fo re  h a v e  
d e le te d  f r o m  th e  issues th e “  o v e r -s ta te d  ”  p o in ts  (c ) a n d  (d), th o d e c is io n  
o f  w h ich  c o u ld  h a v e  n o  b ea r in g  in  la w  u p o n  th e  resu lts  o f  th e  a c tion .

I  a m  sa tis fied  th at Jayawickreme v. Amarasuriya is in n o  w a y  a  
p r e ce d e n t  fo r  th e  fra m in g  in  th e p re se n t a c t io n  o f  th e  n ew  issues a c c e p te d  
b y  th e  tr ia l J u d g e . I  m u st a d d  m y  c o n fid e n t  o p in io n  th at th e ju d g m e n t 
d e c id e d  m u c h  less th an  is som etim es c la im e d  fo r  it.

C o u n se l f o r  th e  p la in t iff  re lied  a lso  o n  th o  ju d g m e n t o f  tho P r iv y  
C o u n c il in  Bank of Ceylon v. Chellkihpillai1. T h o  d efen d an t h a d  
m o r tg a g e d  certa in  g o o d s  w ith  th e  B a n k  b y  a b o n d  o f  1951 to  sccu ro  fu tu ro  
ad vances;. I n  1952, he m o r tg a g e d  a  la n d  as  a d d it io n a l secu rity  fo r  th o  
d u o  p a y m e n t  o f  th e  a m ou n t th en  d u o  to  th o  B a n k . T h e  earlier  b o n d  
c o n ta in e d  th o  u su a l p erson a l c o n v c n a n t  f o r  re p a y m e n t, b u t  th o s e c o n d  
b o n d  d id  n o t .

T h o  B a n k  su ed  th e d e fe n d a n t u p on  th e  s e c o n d  b o n d  only, b u t p r a y e d  
f o r  ju d g m e n t  a g a in st th e d e fe n d a n t in  th o  sum  du o a n d  a lso  fo r  a  
h y p o t h e c a r y  decree  fo r  th e sa le o f  th o  la n d  m o r tg a g e d  b y  th is  b o n d . I n  
a n sw e r , th e  d e fe n d a n t p lea d ed  th a t “  n o  c la im  fo r  th e p a y m en t o f  th o  
su m  o f  m o n e y  can  be m ade o n  th e  s e c o n d  b o n d  ” .

A s  t o  th is  p ic a  in  th o  a n sw er , th o  P r iv y  C ou n cil m ado th o fo llo w in g  
o b s e r v a t io n s :—

32 H. N. G. FERNANDO, C.J.—Municipal Council of Jaffna v.
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“  T h e  C iv il P ro ce d u re  C o d o  g iv e s  in  S e c tio n  93 a m p le  p o w e r  t o  
a m e n d  p lea d in g s . M oreov er , the ca se  m u st b o  tr ie d  u p on  th o  ‘ issu es  
o n  w h ic h  th e  r ig h t  d ec is ion  o f  tho ca se  a p p e a rs  t o  (h o  C ou rt to  d e p e n d  '

* (1902) 64 N. L. H. 25. .
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a n d  ifc is w e ll s e t t le d  th a t  th e fra m in g  o f  su ch  issu es is n o t  restr ic ted  
b y  th e  jd c a d in g s ; see  S ection  146 o f  th o  C od e , Attorney-General v. 
Smith1 a n d  Silva v. Obeysekera2. B y  c ith e r  o f  th e so  m ea n s a  p o in t  
th a t  is  in te r e s t in g  a n d  d ifficu lt  b u t  fa r  re m o v e d  f r o m  th e  m e r its  o f  th e 
ca se  m ig h t  h a v e  b e e n  ta k en  o u t  o f  th e  c o n t r o v e r s y .”

A s  I  u n d e rs to o d  it , th e ir  L o rd sh ip s  h ere  su g g ested  th a t th o o m iss io n  
to  p le a d  a n d  su e  u p o n  th e p erson a l c o v e n a n t  might h a v o  b een  re ct ifie d  
b y  a n  a m e n d m e n t  o f  th e  p la in t  u n d e r  S e ctio n  93 ; o r  e lse  th a t  th o  C ou rt 
might h a v e  fr a m e d  a n  issue based  o n  th e  p erson a l c o v e n a n t  in  th e earlier  
b o n d , d e s p ite  th o  om iss io n  in  th e  p le a d in g s . I  r e sp e c tfu lly  ag ree  th a t  
th e  f ir s t  c o u rse  su g gested  c o u ld  in  a ll p ro b a b ility ' h a v e  been  .a d o p te d  
w ith o u t  in fr in g e m e n t  o f  the p r in c ip le  th a t  an  a m e n d m e n t  w ill n o t  b e  
p e r m it te d  i f  i t  in tro d u ce s  a  n e w  cau se  o f  a c t io n  w h ich  has b e c o m e  
p r e sc r ib e d . A s  to  th o  se co n d  cou rse  su ggested , I  n o te  fo r  present, p u rp oses  
th a t  th e ir  L o r d s h ip s  d id  n o t  ev en  co n te m p la te  an  a m e n d m e n t o f  th e  issues 
a t  th o  s ta g e  o f  ap p ea l. T hey' in stea d  a ffirm ed  th e  d e c is io n s  in  Cey lon  
th a t  th e  p la in t if f  B a n k  co u ld  n o t  o b ta in  a  d ecree  o n  th e  p erson a l c o v e n a n t, 
a n d  w as e n t it le d  on ly ' to  a d ecree  u p o n  th e  h y p o th e c a t io n  actu a lly  p lea d ed  
in  th o  p la in t . I  ca n n o t  th in k  th a t  th e ir  L o r d sh ip s  in ten d ed  to  state , 
e v e n  obiter, th a t  S e ctio n  146 p e rm its  a  tr ia l C o u rt  t o  fra m e  issues upion an  
u n p le a d e d  ca u se  o f  a c t io n , i f  th a t  cause h a s th en  b e c o m e  p rescribed .

T o  re tu rn  n o w  t o  th e  case o f  Peiris v. Municipal Council, Galle, w e 
w e re  re fe rre d  to  th o  p la in t  filed  in  th a t  case. C ou n se l fo r  th o  d e fe n d a n t 
h a s  p o in te d  to  ce rta in  fea tu res in  th e  p la in t  w h ich  m ay' h a v e  le d  T a m b ia h  J . 
t o  th in k  th a t  i t  co n ta in e d  a  s ta tem en t o f  c ircu m sta n ce s  a p p ro p r ia te  to  
c o n s t itu te  a  can  so o f  a c tion  b a sed  o n  u n ju s t  e n r ich m e n t. W ith  g rea t 
respect., I  a m  u n a b le  to  con stru e  th a t  p la in t  in  th e  sam e sense. T h o  
ju d g m e n t  c o n ta in s  n o  ex p la n a tion  o f  th e  re a so n s  in  fa v o u r  o f  th a t 
c o n s tr u c t io n  o r  o f  th o  reason s fo r  h o ld in g  th a t  th o  cau se  o f  a c t io n  b a sed  
o n  u n ju s t  e n r ic h m e n t  h a d  n o t  becom e  p re scr ib e d — b o th  o f  w h ich  m a tters  
a ro  o f  fu n d a m e n ta l im p o rta n ce  in  c o n n e c t io n  'w ith th e  fra m in g  o f  n ew  
issues.

I  m u st a d d  th a t  I  d o  n o t  c o n cu r  in  th e o p in io n  w h ich  p erh a p s in flu en ced  
th o  d e c is io n  in  Peiris v. Municipal Council, Galle, n a m e ly  th a t  i t  w o u ld  
b o  a t r a v e s ty  o f  ju s t ic e  to  d e n y  som e r e lie f  t o  a  p la in t if f  w h ose  c la im  
a g a in s t  a  M u n ic ip a l C ou n cil is basedj>n a  c o n tr a c t  n o t  u n d er  seal. T h o  
re q u ire m e n t  o f  th e  seal be in g  o n e  im p o se d  by' S ta tu te , a  p erson  w h o  a cts  
o n  th o  fa ith  o f  su ch  a  co n tra c t  has o n ly  h im s e lf  t o  b la m e  fo r  ig n o r in g  
th o  la w . I t  is  n o t  c lea r  to  m e  th ere fo re  th a t  su ch  a  p e rso n ’s h an d s aro  
s o  c le a n  th a t  th e y  a r c  fit  to  re ce iv e  e q u ita b le  re lie f. B u t  in  th e  in s ta n t 
ca so , i t  is  n o t  n e ce ssa ry  fo r  m e  to  d e c id e  w h e th e r  o r  n o t  th o  d o c tr in e  o f  
u n ju s t  e n r ic h m e n t  d o e s  a p p ly  to  su ch  cases.

T h o  a p p e a l is  a l lo w e d  w ith  costs , a n d  th e  o r d e r  a llo w in g  th e  n e w  issues 
9' a n d  10  is  s e t  a s id o . T h o  tria l w ill p r o ce e d  o n  th o  o th e r  issues.

1 (1905) 8 N L. B. 229 ot 241. * (1922) 24 N. L. R. 97 al 107.



Post Scriplum— T h is  ju d g m e n t  w a s r e a d y  fo r  d e liv e r y  in  O cto b e r , 19 66 .
B u t  d e liv e r y  w a s d e la y e d  o n  a p p lica t io n  b y  C ou n se l 
th a t  a n  o r d e r  f o r  su b s titu tio n  o f  p a rtie s  m a y  b o  
n ecessa ry . S u ch  a n  o r d e r  w as m a d e  on  2 n d  A u g u s t , 
1967.

Alles, J.— I  agree.

34 H. N. G. FERNANDO, C.J.— Wijelur.ge v. Scnanayake

Appeal allowed.


