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A R U N A SA L A M  C H E T l’IA R , A p p ellan t, a n d  .
M U R U G A P P A  C H E T T IA R , R esp on d en t

• S . C . 3 5 2 — D . C . C olom bo, I S ,1 0 6

Interest— Tender of debt due— Liability to pay interest thereafter—M inor— Debt due 
to him— Mode of payment.

A debtor is no t liable to pay intcrost after ho makes tender of tho money duo 
to his creditor. Whero tho creditor is a  minor, tho ofTer to pay  m ay bo mado 
to tho natural guardian of tho minor, especially if  tho minor is o f a vory tender 
ago. I f  flio natural guardian is not tho duly appointed curator i t  is for him 
or her to take tho necessary steps to have tho appointment mado.

A
fT A P P E A L  from a  judgm ent o f  the D is tr ic t  C ourt, C olom bo.

N . E . W eerasooria , Q .C ., w ith  M . I ia m a lin g a m , for th o  d ofondant  
ap pellan t.

S . J .  V . C h e lca n a ya k a m , Q .C ., w ith  R . J ila n ie a v a sa g a r , fo r  tho  
p la in tiff respondent.

C u r. a d v . v u lt .
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J u ly  19, 1954. S w ax  J .—

TJie on ly  quest inn to  decide in th is ease is w hether th e  ap pellan t, is  
liablo to  pa}- tho respondent, in terest a t  the Loan Board rate a s  ordered  
by tho D istrict Judge, or an y  in terest a t  all. Tho other p o in t taken  in  
tho petition  o f  appeal, nam oly th a t tho respondent could n o t m ain ta in  
tho action  as there w as no p riv ity  o f  contract betw een him  an d  tho  
appellant was not pressed.

In  N ovem ber 1929 one V ellasam y P illa i deposited  w ith  th e  ap p ellan t  
for the benefit o f  th e  respondent w ho w as a m inor o f  very  tender ago  
a t tho tim e a sum o f  E s . 11,500. Tho appellant agreed to  hold  th e  sam e  
in  deposit for tho respondent and p a y  it  to him  togethor w ith  w h at is  
know n as " Chot-ty ” interest-. On 11th A ugust, 1932, P roctor It . M uttu- 
sam y acting on b ehalf o f  the appellant w rote letter 1)5 to  Sekappi A tc h y  
tho appellant’s m other and natural guardian inquiring w ho w as tho  
appellant’s lawful guardian as his client was ready and w illing to  p a y  
over tho m oney ho held for the respondent’s benefit and  ob ta in  a d is­
charge o f his obligations. The letter ends w ith  the follow ing sentence :—  
’■ K indly  n ote th a t unless paym ent is  received on  or beforo th e  2 1st  
A ugust m y client w ill n o t pay in terest thereon thereafter, and  also  w ill 
d op ositit in B ank ” .

To this letter Sckappi A tchy roplied through Mr. S . K rishnasw am y, 
A dvocate, by D 7 dated  2Sth Septem ber, 1932, to  the effect th a t sho  
was the guardian o f  her son and w as w illing to  receive the m oney.

Tho appellant-, w isely  I  would say , refused to p a y  the m oney to  Sekappi 
A tchy. On 25th  Septem ber, 1953, P roctor Mut-tusamy w rote le tter  D 8 
inform ing Sekappi A tch y  th a t h is  client had deposited  tho sum  o f  
Its. 13,217-42 on 10th  A ugust, 1932, in  tho M ercantile B an k  o f  In d ia . H o  
requested her “ to  obtain  tho ap poin tm ent o f  a  d u ly  con stitu ted  law fu l 
guardian and curator, or i f  an y  has already been ap poin ted  to  g e t  th e  
said  guardian to  appoint by special P ow er o f  A ttorn ey  som e responsib le  
person in  Ceylon to  rcceivo p aym ent o f  the said  sum  o f  Its. 1 3 ,2 1 7 -4 2 ” . 
To this letter there was no reply.

The m oney was n o t deposited in  tho B ank in a soparato accoun t b u t  
the copies produced by tho B ank o f  tho ap pellan t’s ow n accoun t show  
th a t in J u ly  1932 (w o sum s o f  B s . 10,000/- and B s . 5 ,000 /- w ere paid  to  
th e  appellan t’s credit and th a t thereafter there w as a lw ays a balance 
standing to  the appellan t’s credit sufficient to  m eet a  dem and for 

B s . 13 ,217-42.

Tho appellant appears to  havo done a ll th a t w as possib lo to  return  
tho m oney to  tho 1'cspondont, b u t nobody soom s to havo tak en  sufficient- 
in terest in tho respondent to  ob ta in  p aym ent. I t  h as been  conten ded  
on behalf o f  tho respondent that the appellan t could h a ve filed a  curator- 
ship caso or an ordinary action  and deposited  tho m oney in  court-. H von  
i f  tho appellant could have ad opted  oithor o f  theso courses I  d o n o t  
th ink  ho w as under an y  ob ligation  to  do so. I t  w as t-lio resp ond en t s 
m other’s  d u ty  to  have taken tho  necessary stops to  h avo  a curator
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appointed. Tho basis o f  tlio judgm ent under ap p ea l in  effect is th a t  th e  
appollant w as under a  d u ty  to  file a  curatorship  ca so  a n d  to  d ep o sit  

tho m oney in  court.

A s regards D o  i t  has been argued th a t it  does n o t co n s t itu te  a va lid  tender  
in  a s  m uch as Sek app i A tch y  was n o t a  person la w fu lly  e n titled  to  receivo  
paym ent on  b eh a lf  o f  th e  respondent. W hon m o n e y  is  duo to  a  m inor  
the on ly  person to  w hom  an  offer to  p ay  i t  can  be m a d e is  tho n atural 
guardian o f  th e  m inor sp ec ia lly  i f  tho m inor is  o f  a  v e r y  tender age . 
I f  tho natural guard ian  is  n o t  th e  d u ly  a p p o in ted  cu rator i t  is  for h im  
or her to  take th e  necessary  step s to  h ave tho a p p o in tm en t m ade. V a n d c r  

L in d en  in  his In stitu te s  o f  t he Law s o f  H olland  (Cap 4 , S ec tio n  1) sa y s  :—

“ T his parontal pow er w ith  us is p ossessed  n o t  o n ly  b y  tho fa th er  
but also by th e  m other, and  after th e  death  o f  tho  fa th er  b y  tho m oth er  
alone. I t  con sists o f  th e  entire d irection  o f  th e  m a in ten an ce and  
education  o f  th e ir  children, a n d  the m a n a g em en t o f  th e ir  e s ta te s . "

In  B a m d lin g a m  C h e tlia r  v . M oh  an ted  A d j  w a r d 1 S o ertsz  S .P .J . rely ing  
upon th is passage held  th a t in  a case where certa in  m in o rs  w ere su ed  for 
dam ages on a  breach o f  a  covenant to w arrant an d  d efen d  t it le  b y  their  
deceased father n o tice  o f  action  g iven  b y  th e  v en d ee  to  th e ir  m other w as  
sufficient n otice to  them , as tho m other w as th e ir  n a tu ra l guard ian .

I  w ould  therefore hold  th a t th e  offer to  p a y  S ek a p p i A tc h y  w as a  
good tender to  tho  respondent-. In  the result I  w ou ld  allow' th e  appeal. 
Judgm ent w ill be en tered  for the respondent for R s. 13 ,217-.42 an d  h a lf  
costs o f  action . T h e ap pellan t w ill bo ent itled  to  th e  co sts  o f  appeal.

P i'lle ,T.— I  agree.

1 (193S) 41 y .  L. R. 49.
A p p e a l  a llo w ed .


