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P u b lic  h o lid a y — D ie s  n o n — S e rv ic e  o f  n o tic e  o f s e c u r i ty — P u b lic  H o lid a y s
O rd in a n ce  (C ap . 135) s. 4— C iv i l  P ro c e d u re  C ode , s. 365— A p p o in tm e n t
o f  n e x t  f r ie n d — I r r e g u la r i ty  is  n o  g ro u n d  fo r  d ism issa l o f  ac tion .

S e r v ic e .o f  n o tic e  o f  se c u r ity  o n  th e  resp o n d en t to  an  ap p eal m a y  be 
m a d e on  a p u b lic  h o lid a y .

W h ere an  a p p lica tio n  fo r  th e  a p p o in tm en t o f a n e x t  fr ien d  to  a  m inor  
p la in tiff  w a s  m a d e  e x -p a r te  an d  w a s  n o t accom p an ied  b y  a co p y  o f  th e  
p la in t and w h e r e  th e  d e fe n d a n ts  m a d e  n o  o b jectio n  to  th e  acceptance  
o f th e  p la in t o n  th e  g rou n d  o f  a n y  irr e g u la r ity  in  th e  ap p o in tm en t o f  th e  
n e x t  fr ien d ,—

H e ld , th a t th e  ir r e g u la r ity  w a s  n o  ground  for th e  d ism issa l o f  th e  
action .

H eld , fu r th e r , th a t  a p p lica tio n  b y  th e  m in or in  the. cou rse  o f th e  a ctio n  to  
proceed  w ith  it  in  h is  o w n  n a m e u n d er  se c tio n  487 o f  th e  C iv il P roced u re  
C ode m y st  b e  ta k e n  to  h a v e  cu red  th e  irr e g u la r ity  in  th e  ap p o in tm en t  
o f  th e  n e x t  fr ien d .

^ P P E A L  from  a judgm ent c f  the D istrict Judge of Matara.

L. A. R ajapakse, for the respondents, took prelim inary objection — 
The appeal is not properly constituted. The service of notice of tender 
of security on the 3rd defendant, respondent w as not m ade “ fo r th w ith ’1 
as required by section  756 (1) o f the C ivil Procedure Code. It was 
served on M ay 12, 1941, but that day w as a public holiday, and any  
process served on that day w ould  be void  and invalid. The question is 
w hether dies non  are lim ited  to th e days m entioned in  section 365 of the  
C ivil Procedure Code or w heth er th ey  include, all public holidays referred  
to in  section 4 of the H olidays Ordinance (Cap. 135). It has been held  
in  G eorgina v . E n so h a m y1 that every  public holiday is a dies non and that 
execution  of c iv il process on such a day w ould  not be valid. V ide also

1 (1903) 7 N . L . 3 .  129.
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A p p a cu tty  v., A y sa  lJ fnm a1 and section 8 (4) of the Interpretation Ordi­
nance (Cap. 2). The allusion to the m eaning of dies non  in Kulantai- 
ve lp illa i v . M arikar ‘ w as m erely obiter.

W e took this objection before the D istrict Judge, but it was not 
upheld. H ence the present interlocutory appeal.

The pre lim in ary objection  w as overruled.
H. V. Perera, K .C , (w ith  him, N. E. W eerasooria, K.C., and F. C. W. 

V an G eyze l) ,  for the plaintiffs, appellants in  No. 369 and the plaintiffs, 
respondents in No. 110.—The plaintiffs, w ho are three brothers, sued the 
defendants for declaration of title  to a certain land, each to a 1/3 share- 
The D istrict Judge, although he holds in  our favour in  regard to legal 
title  and prescription, has dism issed the w hole action on the soje ground 
that the third plaintiff, w ho was a m inor at the date of the institution ' 
of the action, was not properly before Court. He did so on the authority 
of Fernando v . Fernando  “, w here it was held  that an application for the  
appointm ent of a n ext friend m ust be accompanied by the plaint of the 
action intended to be brought. There is no statutory rule that a person 
seeking appointm ent as n ext friend of a m inor should accompany his 
application w ith'the. plaint to be filed in  the action. Even if there was 

. ah irregularity the action should not have been sum m arily dism issed— 
Sinnapillai e t al. v . Sinnatangam  \  C h ita ley and Rao’s C om m entary on 
th e  Indian C ivil Procedure Code (2nd ed .), pp. 2288, 2297. Further 
the election by the minor, w hen he attained m ajority pending the action, 
to proceed w ith  the case cures all irregularity.

L. A. Rajapakse, for the defendants, respondents in No. 369 and the 
defendants, appellants in  No. 110.—Fernando v. Fernando (supra) was 
follow ed in M ohamado U m m a v: M ohideen  N ot only w as no plaint 
subm itted along w ith  the petition for appointm ent as n ext friend, but 
also the im perative provisions of section 431 of the C ivil Procedure Code 
w ere not com plied with; i.e., the defendants w ere not made respondents 
to the petition. Even if the first and second plaintiffs are entitled  to 
succeed regarding 2/3 of the land the action of the third plaintiff has to be 
dismissed^

H. V. P erera . K.C., in reply.—The irregularity, if any, in the appoint­
m ent of third plaintiff’s n ext friend is not fatal to the proceedings. See  
D. C. Kandy,. 38.477 (S. C. No. 111)° and W align v. Banlce Behari 
Pershad Singh '.

In an application for the appointm ent of a n ex t friend for a minor for 
the purpose of instituting an action on behalf of the minor, the intended  
defendant need not be m ade respondent to the petition ; section 481 of the  
C ivil Procedure Code applies only to cases w here a petition for a minor 
to be represented by a n ex t friend is m ade in  the course of, or as incidental 
to; an action—M oham m ado U m m a v. C ader Mohideen".

Cur. adv. vu lt.
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October 23, 1942. H o w a r d  C.J.—

This is an appeal by the plaintiffs from  a judgm ent of th e D istrict 
Judge o f M atara dism issing  th e  p laintiffs’ action w ith  costs. A  pre­
lim inary objection to the hearing o f  the appeal has been taken by 
M r . Raj apakse on behalf of th e  respondents on th e ground that service of 
notice of security on the third defendant w as n ot m ade in tim e. It 
appears that such notice w as served personally on the Proctor for the  
third defendant—Mr. C. A. Solom ons—on M ay 12, 1941. It is conceded  
that serivce on th e  third defendant’s Proctor w ould  be good if the latter  
w as given  n otice forthw ith  on th e petition  of appeal being received by 
the D istrict Court. It is m aintained, how ever, that the service of n otice  
of security w as not m ade forthw ith  inasm uch as M ay 12, 1941, w as a 
public holiday and serv ice w as therefore invalid. Subsequent service  
on th e third defendant and Mr. Solom ons, m ade not personally, but by  
being affixed to th e front doors of their respective houses, w as not good  
inasm uch as it  w as not m ade “ forthw ith  ”.

In contending that service on a public holiday w as invalid, Mr. Raja- 
pakse relies on section 4 of tiie  H olidays Ordinance (Chapter 135). This 
section is worded as fo llow s :—

“ T he several days m entioned in  the S econ d  Schedule (in this 
Ordinance referred to as ‘ public h o lid a y s’) shall, in  addition to 
Sundays, be dies non, and shall b e kep t (excep t as hereinafter provided) 
as holidays in  Ceylon ”.

The 12th May, 1941, w as the fu ll m oon day of the S inhalese m onth W esak  
and therefore a Public H oliday. The on ly  question that arises is w hether  
th e  classification of M ay 12, 1941, as a P ub lic H oliday, renders service on 
that day invalid. The phraseology of section 365 o f the C ivil Procedure 
Code (Chapter 86) suggests that service, betw een  the specified hours on 
any day except a Sunday, Good Friday or Christm as D ay w ould  be 
valid: This provision is w orded as fo llow s : —

“ Process in  civ il cases, w h eth er  at th e su it o f the Crown or indivi­
duals, shall not be served or execu ted  b etw een  th e period o f sunset 
and sunrise, nor on a Sunday, Good Friday, or Christmas D ay, nor 
on any m inister of religion  w h ile  perform ing h is functions in  any  
place of public worship, nor upon any individual o f any congregation  
during the perform ance o f public w orship at any such place. ”

Although this provision w ould  seem  to im ply that service on a Public  
H oliday other than those specified therein  w ould . be valid, th is Court 
held  in  G eorgina v. E n soh am y' that, although section 365 of the C ivil 
Procedure Code m entions on ly  Sunday, Good Friday and Christmas 
Day, as days on w hich  process in  c iv il cases shall not be served or 
executed, its effect is not to render valid  the execution  of c iv il process 
on other public holidays declared d ie s  non  b y  section  4 of the Ordinance 
No. A  of 1886. A  sale in  execu tion  h eld  by the F iscal on -a public holiday  
is  bad. In com ing to th is conclusion, W endt J., fo llow in g a decision of 
Clarence J., in  A ppa  C u tty  v . A y sa  U m m a 3, h eld  that, although th e m atter  
m ight perhaps h ave been m ade clearer, th e in tention  of th e L egislature  
m ust h ave been that the scheduled days should -be days not available
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for service or execution of civil process, under section 30 of the Ordinance 
Mo. 4 of 1867. This section corresponded to section 365 of the Civil 
Procedure^ Code. In Appa C u tty  v . A y sa  U m m a (supra) it was held that a 
valid arrest for execution against the person could not be made on a public 
holiday, that is to say, a day scheduled in the Holidays Ordinance. The 
decisions in  the two cases on w hich Council for the respondent relies are, 
however, in conflict w ith  the law  as form ulated by Bertram C.J., and De 
Sam payo J., in  K u lan ta ivelp illa i v. M arikar (su pra ) . In that case it w as held  
that a Judge m ay accept a plaint in  a civ il case in Chambers at his 
residence. This act was not rendered' invalid by being performed on a 
Sunday. In the course of his judgment, Bertram C.J. considered the 
effect of the declaration of a day as a public holiday and dies non by the 
H olidays Ordinance in the follow ing passage : —

“ The effect, therefore, in m y opinion, of the declaration of a d ay  
as a public holiday and dies non  by Ordinance No. 4 of 1886, is twofold. 
In the first place, it  excuses judicial officers and their subordinate 
m inisterial officers from  the necessity of attending Court, or of perform­
ing any judicial or m inisterial acts, on that day ; in the second place, 
it protects any member of the public from being forced to attend  
Court, or to attend any judicial proceeding held elsewhere than in 
Court, on that day. It does not, in m y opinion, affect any judicial 
act or proceeding w hich m ay be valid ly  done or taken in the absence, 
of a party, and which, consequently, does not involve his personal 
attendance. Further, it does not preclude a judicial officer, or any 
of his m inisterial subordinates, from  w aiving his privileges if h e  so 
decides, and from  doing any act or taking part in  any judicial pro­
ceeding on a day declared to be a holiday. There is nothing either 
in the Ordinance or in the principles laid down by V oet, which declares 
null and void any judicial act w hich a judicial officer voluntarily  
elects to do, and w hich does not inolve the compulsory attendance 
before him  of any party affected.”

The conclusions of the learned Chief Justice w ere based on the proposition 
that the question m ust be considered from the point of view  of Roman- 
D utch Law. In this connection, I m ight m ention that the expression  
dies non  is foreign to English Law. Bertram C.J. then proceeds 
to discuss the division of holidays by V oet into two classes, ferine 
(Livinae and feriae humanae and arrives at the conclusion that the  
days m entioned in the Schedule to the H olidays Ordinance m ust-be all 
alike considered as holidays of hum an institution or feriae humanae. 
W ith regard to this class of holiday, the principle governing them was 
that no one shall be com pelled to take part in litigation against his w ill. 
Voet does not declare that any judicial .act done upon a holiday of hum an  
institution is ipso facto  void. W hat he does say is that any judicial 
act by w hich it is sought to com pel anyone to take part in litigation on  
such a holiday against his w ill is void. . The service of a w rit upon a 
person cannot be said to be com pelling that person to take part in 
litigation. It is true that the passage cited by m e from  the judgm ent of 
Bertram  C.J. w as obiter, but I am satisfied that it correctly form ulates 
the significance that m ust be attached to the expression dies non 
and it is to be preferred to the decisions in  A ppa C u tty  v . A ysa  U m m a
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(supra) and G eorgina v . E nsoham y (su p ra ),w hich are based on speculations 
as to the intentions o f the L egislature and contrary to  the plain m eaning  
of the phraseology em ployed in  section  365 of th e C ivil Procedure Code. 
In  these circum stances, th e prelim inary objection is  overruled.

W ith regard to  th e appeal, th e learned D istrict Judge has found in  
favour of th e plaintiffs excep t as to issue 6. W ith regard to th is issue  
h e found that th e plaintiffs’ appointm ent as n ex t friend  of the minor, 
that is to say  th e third plaintiff, w as bad in law , inasm uch as w hen  
application w as m ade by the first and second plaintiffs for the appoint­
m ent of the first plaintiff as n ex t friend  of the third plaintiff, no copy of 
the plaint w as filed in  support. In com ing to this conclusion the learned  
D istrict Judge relied  on the case o f Fernando v . Fernando (su p ra ). In  that 
case an application w as m ade for the appointm ent o f a n ext friend to in sti­
tute an  action on behalf o f m inors against the respondent. The latter  
resisted the application on th e  ground that adm inistration of the estate  
should first be taken out. The Court, constituted by Burnside C J . 
and W ithers J., h eld  that it  is contrary to practice to prosecute a claim  
on behalf o f m inors unless the lib e l itse lf is before th e Court in  order that 
the Court could exercise its ow n judgm ent as to  w heth er it w as to the 
in terest o f the m inors that the action should be brought. The decision  
in  Fernando v . Fernando  (supra) seem s to h ave no relevance to the facts  
o f the present case. Form al order on  th e  application for the appointm ent 
o f th e first p laintiff as n ex t friend  over th e third plaintiff w as m ade on  
June 21, 1937. It is  tru e th e  application w as m ade e x  parte  and was 
unaccom panied by a copy of th e  plaint. On Ju ne 25, 1937, however, 
th e  sam e Judge accepted th e plaint. It m ust be presum ed that by such  
acceptance h e deem ed that th e action w as being instituted  in the interest 
of the minor. A  further objection relating to the valid ity  of the appoint­
m ent of the n ext friend  w as taken at the trial and in th is Court on th e  
ground that th e defendants w ere not nam ed in the application nor the  
cause of action as against them  set out therein.

It w ould  appear that th e respondents did n et m ake objection to the  
acceptance of the plaint on  th e ground of any irregularity in  the appoint­
m ent o f the n ex t friend. If such an objection had been m ade at the time, 
i t  w ould  h ave been th e duty of th e Judge to h ave suspended the pro­
ceedings to g ive th e plaintiffs an opportunity to rectify  such irregularity, 
vide S innapilla i v . S innaiangam  (su p ra ) . Such  irregularity w ould  not be a  
gound for dism issal of th e action. T he com m entary in C h ita ley  on 
O rder 32, R ule 2 of th e  Indian  C iv il P rocedure Code, w hich provision is  
sim ilar to section 478 o f our Code, indicates that the Indian Courts 
have adopted th e  sam e v ie w : In th is connection, the fo llow in g  
passage in  V olum e 3 of C h ita ley  (2nd E dition) on page 2297 is also in  
p o in t : —

" A  defect or irregularity in  procedure in  the appointm ent of a  
guardian ad litem  is also on ly an irregularity and w ill not be a ground  
for setting aside the decree u n less it  had th e effect of causing prejudice  
to  th e minor. In W alian  v . B an ke B e h a n  (supra) their Lordships of th e  
Judicial Com m ittee, after im pressing upon the Courts in  India th e  
im portance of fo llow in g  strictly  the rules la id  down b y  the Code,
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proceeded to observe at page 1031: ‘ B ut it is quite another thing to  
say that a defect in  follow ing the rules is necessary fatal to the 
proceedings

There is also a further point that is in  m y opinion fatal to the res­
pondents’ contention. A ny irregularity in  the appointment of the n ext 
friend was in  respect of the om ission to take certain steps to safeguard  
th e interests o f the minor. By virtue of section 486 of the C ivil Procedure 
Code the minor could, on com ing of age, elect w hether he w ill proceed 
w ith  the action. On February 12, w hilst the action w as partly 
Heard, the minor, that is to say the third plaintiff, m oved that he be 
added as third plaintiff and be allow ed to proceed w ith  the case in  his own 
name- This m otion w as allowed and the caption amended as prescribed 
by section 487 of the C ivil Procedure Code. Such action on the part of 
the minor m ust be taken to have cured any irregularity in the appointment 
of the n ext friend. For the reasons I have given I am Of opinion that 
issue 6 should have been answered in  favour of the plaintiffs. Counsel 
for the respondents has also contended that the findings of the learned  
Judge on the other issues should have been answered in favour of the 
respondents. There is no .substance in  this contention.

The appeal m ust be allowed. The order of the D istrict Court is set 
aside and judgm ent entered for the plaintiffs as claimed, together w ith  
costs in  th is Court and th e D istrict Court.

S o e r tsz  J.—I am in com plete agreement.

A ppeal allow ed.


