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Mistake of fact—Meaning of plea—Ignorance and mistake—Plying on a 

prohibited route—Penal Code, s. 72. 
Where the driver of an omnibus was charged with plying his bus on 

a route not approved by the licensing authority and it was estab­
lished that the accused was unaware that the licensing authority had 
withdrawn his approval of a section of the route,— 

Held, that the accused's plea came within the exception created by 
section 72 of the Penal Code, viz., nothing is an offence which is done 
by a person, who by reason of a mistake of fact in good faith believes 
himself justified in doing it. 

Weerakoon v. Ranhamy (23 N. L. R. 33) referred to. 
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^ ^ P P E A L from a convict ion by the Pol ice Magistrate of Colombo. 

de Jong for accused, appellant. 

J u n e 15, 1936. SOEHTSZ J.^-

The accused-appellant w a s charged as f o l l o w s : — " T h a t h e did on fhe 
4 th of February, 1936, be ing the driver of omnibus No. X 8130 ply the 
said omnibus on a route not approved by the l icensing authority . . . 
i n breach of regulat ion 1 (1) of the regulat ions made under Ordinance 
N o . 20 of 1927 and publ ished i n t h e Government Gazette No. 8,160 of 
October 25, 1935, and thereby committed an offence punishable under 
sect ions 80, 82, and 84 of Ordinance No., 20 of 1927 ". 

The facts upon w h i c h this charge w a s based are these. This omnibus 
had original ly b e e n l icensed to operate on the route in q u e s t i o n . i n this 
case. But , on the 3rd of February last, the l icensing authority acting under 
" regulat ion 1 (4) (b) of the Fourth Schedule to Ordinance No. 20 of 1927, 
dated 24th October, 1935, and publ ished in the Government Gazette of 
25th October, 1935" served a not ice on the owner of this omnibus w i t h ­
d r a w i n g h i s approval of a certain sect ion of the route for w h i c h the omnibus 
h a d b e e n l icensed. This not ice w a s served on t h e owner on t h e 3rd of 
February. In the ear ly hours of the morning of the 4th of February, 
t h e accused w h o w a s the driver of this omnibus, in the usual course of his 
duties , drove it from the garage in Maradana to Yakkala Junct ion in 
order to p ly it for hire b e t w e e n Yakkala and Colombo, the usual route 
on w h i c h this omnibus operated. It Was on its first trip from Yakkala 
t o Colombo that the omnibus w a s stopped. 

T h e accused has g iven ev idence and h is defence is that h e had not b e e n 
informed, and h e w a s not aware that the l icensing authority had w i t h ­
d r a w n his approval of a sect ion of the route. There is no reason whatever 
for reject ing t h e accused's ev idence o n th i s point. T h e only quest ion i s 
w h e t h e r his defence is good in law. I am of opinion it is. In Weerakoon 
v. Ranhamyx, a B e n c h of four Judges considered the quest ion of m e n s rea 
in relation to our law. T h e y he ld that sect ion 72 of the Pena l Code 
w h i c h enacts that " nothing is an offence w h i c h is done b y any person 
w h o is justified by law, or w h o b y reason of a mistake of fact and Dot by 
reason of a mistake of l a w in good fai th be l ieves himsel f to be justified 
b y l a w in do ing i t " appl ies t o all enactments alike, inc luding those 
e n a c t m e n t s w h i c h impose absolute obligations. T h e English l a w d r e w 
a dist inct ion and m a d e the plea of absence of m e n s rea inoperat ive in the 
case of charges framed under " certain except ional enactments containing 
prohibit ions w h i c h are interpreted as unqualif ied". Our law k n o w s no 
such distinction. The only other quest ion then is w h e t h e r the accused 
c o m e s w i t h i n the except ion created b y sect ion 72 of the Pena l Code. Is 
h e ent i t led to say that h e did w h a t is n o w al leged to const i tute h i s offence, 
" by . reason of a mistake of fact . . . . in good faith be l iev ing 
h imsel f justified by l a w in do ing i t " ? Bertram C.J. in the case I h a v e 
referred to took t h e v i e w that " ignorance is not t h e same as mistake. 

1 (1921) 23 N. L. R. 33 
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Set aside. 

Mistake . . . . impl ies a pos i t ive and conscious concept ion w h i c h 
is, i n fact, a misconcept ion ". If that i s a correct discr iminat ion, i s t h e 
accused's p lea one of " i g n o r a n c e " or of a " m i s t a k e " of fact in th i s 
case? In m y opinion, it fal ls to be described by both these w o r d s . 
A s Ennis J. said in that case " T h e dist inct ion b e t w e e n ignorance and 
mistake is v e r y fine. To s a y ' I did not k n o w t h e land w a s at t h e disposal 
of the C r o w n ' is an admiss ion of ignorance. To say ' I thought th i s land 
w a s not land at t h e disposal of the C r o w n ' is a p l ea of mis take , but i t 
i n v o l v e s the coro l lary , ' therefore I did not k n o w it w a s land at the disposal 
of the C r o w n ' " . In this case t h e accused is ent i t l ed to say " I t h o u g h t 
that this route w a s as usual avai lable to m e " — a clear p l ea of a m i s t a k e 
of fact invo lv ing as a corol lary " I did not k n o w it h a d b e e n w i t h d r a w n 
in f a c t " — a n admiss ion of ignorance. Schne ider J. took t h e v i e w t h a t 
in sec t ion 72 " t h e w o r d mis take m u s t b e t a k e n to inc lude i g n o r a n c e " . 
That interpretat ion affords a n e a s y so lut ion of t h e difficulty. In th i s case, 
however , I th ink that e v e n if the fine dist inct ion b e t w e e n ignorance and. 
mis take is susta ined for the purpose of interpret ing sect ion 72 of t h e 
Pena l Code, the accused's plea fa l l s w i t h i n t h e w o r d s " b y reason of a 
mis take of fact . . . . in good fa i th be l i eves h imse l f to b e justif ied 
by l a w in doing i t" . 

I would , therefore, set aside the convic t ion and acquit the accused. 


