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Servitude—Substitution of a new right of way for an old one Non-
notarial agreement—Benefit of possession of old route attaches to 
new routs—Owner of the dominant tenement must be restricted to 
the new route. 

The plaintiff claimed a right of way along the line marked 
d d. The defendant averred that the parties had b y 
mutual consent (without a notarial deed) substituted a new route 
a a for the old route d d. The new route crossed 
the old route at the point at which the plaintiff alleged that 

' defendant had obstructed d d. 

Held, that if the plaintiff had definitely abandoned the route 
d d, he must be restricted t o the new route a a. 

" Ordinance No . 7 of 1840 will not be in the way of such restric­
tion, even if the user of the new line a a has not been long 
enough to give plaintiff a new right by'prescription." 

The essence of the servitude is the right of way over the servient 
tenement, and the particular route affects only the manner of its-
exercise. What is prescribed for. by long user is not the ground 
over, which the way lies, but the incorporeal right of servitude. 
The benefit of the possession of the old route would attach to the> 
new route. 

' J * H E fac t s appear sufficiently from the judgment . 

A. St. V. Jayewardene, for t h e plaintiff, a p p e l l a n t . — W h e n t h e 
de fendant obs tructed the n e w route, t h e plaintiff acquired the right 
t o use the o ld route . (Payne v. Shedden ') I n Fernando v. Mendis 2 

there w a s a total a b a n d o n m e n t of a servi tude. H e r e there w a s o n l y 
a subst i tut ion of o n e right of w a y for another. Fernando v. Mendis 2 

d o e s n o t therefore apply t o t h e facts of th i s case . 

Jayatileke, for t h e defendant , r e s p o n d e n t . — I t i s clear that t h e 
o ld route w a s abandoned and a n e w route subst i tuted about four 
years ago. T h e plaintiff cannot n o w seek t o get a declaration of 
right over t h e old route . Fernando v. Mendis 2 is a clear authority 
o n t h a t point . T h e benefit of t h e possess ion of t h e old route would 
a t tach t o t h e n e w route . T h e plaintiff should h a v e asked for a 
declarat ion of his right over t h e n e w route. Payne v. Shedden 1 does 

» M. A B. 382. 2 (19W 14 N. L. It. 101. 
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mot hold t h a t where t h e s u b s t i t u t e d route i s o b s t r u c t e d t h e owner 
o f the dominant t e n e m e n t is e n t i t l e d t o t h e o l d route . 

A. St. V. Jayewardene, in reply . 
Cur. adv. vult. 

J u l y 29 , 1912 . D E SAMPAYO A . J . — 

The plaintiff brings th i s ac t ion for obs truct ion of a r ight of w a y 
wh ich h e c la imed over t h e de fendant ' s l and . T h e w a y c l a i m e d i s 
along t h e l ine m a r k e d d , . . . d in t h e p l a n filed in t h e c a s e . 
T h a t plaintiff h a s a r ight of w a y is n o t den ied , b u t t h e d e f e n d a n t 
d i sputes t h e plaintiff's present c l a i m to use t h e route d d 
for t h e reason t h a t t h e part ies h a d b y m u t u a l c o n s e n t s u b s t i t u t e d 
a n e w route marked a a in t h e p l a n for t h e old route 
d d. T h e content ion for t h e de fendant is t h a t t h e plaintiff 
has lost t h e servi tude of w a y over t h e l ine d . . . . d b y abandon­
m e n t or re lease . T h a t a serv i tude is; e x t i n g u i s h e d by a b a n d o n m e n t 
i s , of course , indisputable . I n Fernando v. Mendis,1 w h i c h is rel ied 
on', t h e serv i tude w a s a r ight t o draw w a t e r from a part icular we l l , 
but t h a t dec i s ion is n o authori ty for t h e present c o n t e n t i o n . A b a n ­
d o n m e n t or re lease is a ques t ion of fac t i n e a c h c a s e ; and t h e po int 
i n th i s case is w h e t h e r the m e r e fac t of a n e w l ine of w a y be ing 
adopted in l i eu of t h e o ld l ine i s proof of a b a n d o n m e n t of t h e 
serv i tude of w a y over t h e d e f e n d a n t ' s land a long t h e old l ine . 
"Without m o r e e v i d e n c e I cannot say it i s . There w a s n o e v i d e n c e 
gone i n t o at t h e trial , but t h e Court dec ided m o r e or l e s s as a n ab­
stract ques t ion of l aw o n the m e r e admiss ion " t h a t plaintiff b y agree­
m e n t used t h e l ine a a ins tead of d d. A s regards t h e 

l a w , as I h a v e said, t h e dec i s ion I h a v e above referred t o d o e s n o t 
quite apply. There is n o t m u c h direct authori ty t h a t I c a n d i s cover 
appl icable t o t h e point . Voet 8, 3, 8, s a y s t h a t t h e o w n e r of t h e 
serv ient t e n e m e n t m a y b y e l ec t ion or a g r e e m e n t alter t h e route , 
provided t h e change does n o t prejudice the o w n e r of t h e d o m i n a n t 
• tenement . S e e a lso Maasdorp's Inst. 183. B u t it is n o t c lear 
w h e t h e r t h e owner of t h e d o m i n a n t t e n e m e n t m a y revert t o t h e u s e 
o f t h e old route , or w h e t h e r - t h e serv i tude m u s t in t h e c a s e of a 
c h a n g e be confined t o t h e n e w route . I should say t h a t if t h e owner 
o f the dominant t e n e m e n t h a s finally and def ini te ly agreed t o t h e 
n e w route in l ieu of t h e o ld route , s u c h p e r m a n e n t c h a n g e w o u l d 
b i n d h i m t o t h e e x t e n t of d i sent i t l ing h i m t o u s e t h e o ld route 
aga in except b y a fresh agreement . T h e m a t t e r m a y be compl i ­
c a t e d w i t h u s b y reason of s u c h a g r e e m e n t s affecting l a n d b e i n g 
required t o b e i n writ ing notarial ly a t t e s t e d , and poss ib ly it w a s t h e 
percept ion of th i s difficulty t h a t i n d u c e d t h e plaintiff t o c l a i m t h e 
o l d route in th i s case . Mr. Jaya t i l eke , for t h e de fendant , m a d e 
t h e a c u t e sugges t ion t h a t w h e r e , a s p r e s u m a b l y in th i s c a s e , 
t h e servi tude w a s acquired b y prescript ion, t h e benef i t , of t h e 

i (1911) 14 N. L. R. 101. 
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i M <t R. 382. 2 12 Q. B. 515. 

1912. o ld possess ion would at tach to t h e n e w route, and he argued 
P B SAMPAVO T H A T ' T N E P * a ' n t ' f f could now exercise h i s prescriptive right over 

A.J. t h e n e w route . I think th i s argument is sound, because, after all, 

CostTv ^ e e s s e n e e °* t ^ i e s e r y i t u d e is the right of way over the servient 
Livera t e n e m e n t , and t h e particular route affects only the manner of i t s 

exercise . W h a t is prescribed for by long user is not t h e ground 
over which the w a y l ies , but the incorporeal right of servitude. 
Th i s is no t inconsis tent w i th , but is in a s e n s e supported by, the 
decis ion in Payne v. Sheddcn,1 which was cited by Mr. A. St . V. 
Jayewardene for the plaintiff. There the action was for trespass 
(quare clauaum fregit), and the defendant justified by pleading a 
right of w a y over the plaintiff's land by user for t w e n t y years . I t 
appeared t h a t t h e l ine of t h e w a y hud been a good deal varied 
during the t w e n t y years , and at certain periods wholly suspended by-
agreement b e t w e e n the part ies; and it w a s contended that a user 
wi th such variations and suspens ions did not support the exis tence 
of a servi tude or e a s e m e n t at all. T h e Court held, first, that a 
suspens ion of e n j o y m e n t by agreement would not ext inguish t h e 
r ight; and secondly , t h a t the user of a subst i tuted line would b e 
an exercise of the right and ev idence of i ts cont inued enjoyment ; 
that i s t o say, that the right of e a s e m e n t by whatever route remiiin-
ed unext ingui shed , and was a good answer to the action for trespass . 
T h a t case did n o t dec ide , and w a s not intended t o decide, as t o 
w h a t route the defendant w a s ent i t led or was bound to use . I n 
m y opinion this case cannot be decided o n a mere abstract quest ion 
of law, but can only be determined on evidence . If the plaintiff 

definitely abandoned t h e route d d, I think that he m u s t 
n o w be restr icted t o t h e n e w route a n. For the reasons 
I have indicated the Ordinance N o . 7 of 1840 will not be in the w a y 
of such restrict ion, e v e n if the user of the new line a a h a s 
n o t b e e n long e n o u g h to g ive plaintiff a new right by prescription. 
The l ength of t i m e during which the new route has been used 
ins tead of t h e old one would , however , b e a re levant fac t for con­
sideration in connect ion wi th the quest ion of abandonment . B u t 
if the subs t i tu t ion w a s m a d e under such c ircumstances that the 
inference of a b a n d o n m e n t can be drawn, the quest ion of t i m e wilL 
not be of m u c h consequence (Regina v. Chorley 2 ) . If upon the 

ev idence t h e Court finds t h a t the right t o use t h e routei d d 
can no longer be mainta ined , but that t h e plaintiff's right is t o 
u s e the route a a, it does not follow that the plaintiff's 
ac t ion m u s t necessari ly be d i smissed . 

T h e point of obstruct ion compla ined of is at the junct ion of the 
t w o routes , and the plaintiff has a cause of action whichever l ine 
of w a y h e m a y u l t imate ly be found enti t led to use . I t is true 
t h a t in t h e p la int h e asserted his r ight t o u s e t h e route d d, 
but it wou ld be convenient , and save both parties further e x p e n s e , 
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1912. 

Sent back. 

DB SAMPAYO 
A J . 

Costa v. 
Livera 

if the d i spute be de termined once for all in th i s act ion. T h e act ion 
m a y , therefore, proceed u p o n t h e foot ing t h a t t h e d e f e n d a n t is 
sued for an infr ingement of t h e plaintiff 's r ight of serv i tude b y 
putt ing up an obstruct ion at t h e po int ind ica ted in t h e p lan , w h e t h e r 
t h e route up t o t h e point of obstruct ion is a long t h e l ine d d 
or along t h e l ine a a. T h i s m a y be d o n e after a m e n d m e n t 
of the p leadings if neces sary and upon proper i s s u e s t o be f ramed, 
and subject t o such order as t o c o s t s c o n s e q u e n t o n s u c h a m e n d ­
m e n t as the Court m a y think fit to m a k e . 

T h e j u d g m e n t appealed against i s s e t as ide , and t h e c a s e is s e n t 
back t o be proceeded wi th as above indicated . T h e cos t s of t h e 
las t trial and of th i s appeal wil l abide t h e final resul t . 


