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1970 Present : Weeramantry, J.
M. C. ABDUL HASSAN, Appellant, and S. M. CALIDEEN, Respondent

S. C. 11/69—C. R. Colombo, 95738/R. E. |

Rent Restriction Act, as amended by Acts Nos. 10 of 1961 and 12 of 1966~—Sections
124, 13 (1.4), 13 (IB)Y—Notice to quit—Subsequent default in payment of rent—
Clarn for ejectment of tenant on that ground—Validity of the notice (o quil.

Whero a landlord institutes action claiming ojectment of his tenant on the
ground that tho tonant has beon in arrears of ront for a period of three months
or more after it became due, the notico given by the landlord requiring tho
tonant to quit aftor a specificd dato is valid oven if a second default in payment

- of rent occurred after payinent of the arroars of rent roferred to in tho notice
to quit was made on a dato subscquent to the dato of termination of {enancy

1(1940) 42 N. L. R. 136.
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spocificd in tho notico to quit. In such a caso it cannot bo contendod by tho
tona.nt, that, inasmuch as the period of arrears referred to in tho notico to qu't
15 not the period rehied upon as boing tho peried of avrears at tho timo of the
plaint, tho landlord cannot have and maintan his action. Tho ground on which
an action i gjectment 15 filed need nut necossarily bo tho ground set out in thoe

notico determining tho tenancy.

On 2nd May 1966, plaintiff (landlord) served notice on the defendant (tonané)
roquiring him to quit tho ronted premises by end of August 1966 on tho ground
that defendant wai3 1in arrcars of ront for moro than thrco months, On -fth

May 1967 defondant paid all rents duo up to ond of December 1966, No ront

was paid thoroafter. On Ist Juno 1967 tho present action in ¢jectmeont was

filod.

Held, that the notico to quit that was given on 2nd May 1966 was a vahid
notico for the purposes of tho preosent action and that tho plaintift satisficd
tho requircimonts of the law, as contained in tho Rent Rostriction (A mondmont)

Act No. 12 of 1966, namely that the ront had been in arrcars for threeo months
or moro after it had bocomo duo.

APPEAL from a judgment of the Court of chﬁcsts, Colombo.

Sivae Rayaratnam, for the defendant-appellant.

M. T. M. Sivardeen, for the plaintiff-respondent.

Scptember 12, 1970, WEERAMANTRY, J.—

In this case the plaintift comes into Court claiming the cjectment

of the defendant on the ground that the defendant has been in arrcars

of rent for a period of three months or more after it became due. The
premises in suit are governed by the Rent Restriction Act,

It would appear that all rents had been paid up to the 30th of April
1965 and that thereafter at the instance of the defendant the Rent
Control Board made order on the 15th of October 1963 fixing the autho-
rised rent at Rs. 53/- per month. On the basis of this fixation of thce

rent the tenant filed action against the landlord on 29th October 1965

to reccover excess rent that had been paid. He claimed a sum of

Rs. 53448. The landlord filed answer admitting that he had recovered
a sum of Rs. 430°68 in cxcess of the authorised rent.  However, having
recgard to the fact that no rent had been paid after 30th April 1965,
he ‘made a claim in reconvention on the basis that the excess sum of
Rs. 430°6S was exhausted on account of rent due subscquent to 30th
April 1963, and that over and above this sum there was'due to him a
sum of Rs. 9:32 on account of rent for December 1965 and Rs. 55/- on

account of rent for January 1966, totalling a claim in reconvention ot
Rs. 64°32.

On 2nd May 1966 the plaintiff served the defendant with notice to
quit by the end of August, and on 4th May 1967 the defendant paid a
sum of Rs. 669°32 to the plaintiff. This sum of Rs. 66932 covered all

rent due up to the end of December 1966.

»
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Action was filed on 1&t .JJunc 1967.

It will be scen that at the date of filing of plaint rent had not been
paid for any pcriod subscquent to 31st December 1966. Iven if, as
the defendant states, the rent for cach month became payable only
on the 10th day of the succceeding month, the defendant was therefore
over three months in arrears of rent at the time when action was

filed.

It will be scen also that the period for which the defendant was in
arrcars at the time of the action was not covered by the payment of
Rs. 669°32 in Mayv 1967. This sum covered rents due only up to 3lst
December 1966 whereas on the date of the filing of action on lst June
1067 rent was in arrear from Janunary 1967,

At the argument in appeal the defendant-appellant urges that
imasmuch as the period of arrcarsreferred toin thenotice to quit is not the
period relied upon as being the period of arrcars at the time of the plaint,
the plaintiff cannot have and maintain his action. It is submitted that
since the sum due in respect of the period referred to in the notice had
been paid prior to the institution of action, 1t 1s not compcetent to the
plaintiff to maintain the action upon the basis of a period of arrears
other than that rcferred to in the notice to quit. I am afraid this sub-
misgion cannot succeed as it 1s well established that the ground on which
an action is filed nced not necessarily be the ground set out 1in the notice

determining the tenancy.

~ In this case the learned judge has held that the defendant has failed
to bring himself within the provisions of section 13 (13) of the Rent
Restriction Act as amended by Act No. 10 of 1961 inasmuch as he has
failed to prove to the learned judge’s satisfaction that he had fallen
into arrcars in conscquence of illness, uncmployment or other sufficient
causc. While not contesting the correctness of this finding, lcarned
counscl for the defendant-appellant sceks to draw some support from the
judgment of Samerawickrame, J. in Molamed v. Wahad*. In that case
Samerawickrame, J. drew attention to the fact that although Act No. 10
of 1961 contained two provisions 1.\ and 1B which gave certain rights
. to the tenant which had not existed before, Act 12 of 1966 made that
provision inapplicable to premises where the standard rent did not
exceed Rs. 100/- per month, and mtroduced in 1its place a new section
12A. That provision reproduced the advantages given to the tenant
by the former sub-section 1B but did not give to the tenant the privileges
he had enjoyed by virtue of the former sub-section 1A. Samerawickrame
J. took the view that it was unlikely that the privileges conferred by
sub-section 1 A would continue to be applicable.to the tenants of premises
over Rs. 100/- in value but should be denied to tenants of premises
below Rs. 100/- in value. On this basis he held that the privilege
formerly available to all classes of tenants under the provisions of sub-
scction 1A of tendering to the landlord all arrcars of rent before the

1 (71969Y 72 N. L. R, 333.
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datec of termination of the tenancy as specified in the notice of termination
was applicable to tenants of premises whose rent was below Rs. 100/-

per month.

This dceision docs not avail the appellant in the present casc for it
is not his position that the rent which was in arrears at the date of the

notice was tendered by him before the date of termination of tenancy
as specified in that notice. The date of termination of tenancy sct
out in that noticec is the end of August 1966. No payment of rent was
made between the date of that notice and August 1966, for the next
pavment was made only in May 1967. The judgment referred to will

therefore not avail the defendant.

Apart from these two provisions 1 have not been referred to any other
provision of the Statute which produces such a result.

Conscquently I hold that the notice which had been given on 2nd
May 1966 was a valid notice and that the landlord satishied the require-
ments of the law, as contained in the Act of 1966, namely that the rent
had been in arrcars for threce months or more after 1t had become duc.
Ior these reasons I affirm the corrcetness of the learned Judge’s findings

and dismiss the appeal with costs.

Appeal dismissed.



