
Present: L a s c e l l e s C.J . and M i d d l e t o n J . 

K E K U L A W E L A v. T H E A T T O B N E Y - G E N E R A L . 

340—D. C. Colombo, 31,856. 

Contract—Condition precedent—Agreement to supply bricks—Payment 
to be made on production of receipts—Right to payment without 
production of receipts. 
Plaintiff sued the defendant for the value of bricks supplied t o 

the General Manager of the Ceylon Government Rai lway under a 
contract. One of the clauses of the contract between t h e plaintiff 
and the General Manager was t o the effect that payment was t o 
be made upon the plaintiff -producing receipts duly signed b y t h e 
Rai lway Storekeeper or his representative. 

The District Judge held t h a t the plaintiff did in fact deliver 
the bricks, a n d gave judgment for the plaintiff, though h e produced 
no receipt from the storekeeper or his representative. 

Held, reversing t h e judgment of t h e District Judge , that t h e 
production of the receipt was a condition precedent t o the plaintiff's 
right t o payment , and that i t w a s not open to the plaintiff t o prove 
delivery b y a n y other means. 

LASCELLES C.J.—No technical words are required to make a 
stipulation a condition precedent; that i s , a stipulation on which 
the right t o receive payment depends. The question m u s t depend 
upon the nature of the contract and t h e acts t o b e performed b y 
the contracting parties '. 

I n a transaction where the opportunity for error a n d fraud w i t h 
regard t o the quantity and quality of bricks delivered were so 
numerous, i t was natural that the parties should agree upon some 
person whose receipt should be the only evidence of delivery of 
bricks equal to sample. 

r T ^ H E fac t s are ful ly s e t out in t h e j u d g m e n t of the Chief J u s t i c e 
(Lasce l l es C.J.) as f o l l ows : — 

This i s a n appeal b y t h e At torney-Genera l from a j u d g m e n t o f 
t h e D i s t r i c t Court of Co lombo c o n d e m n i n g h i m , as represent ing t h e 
Crown t o pay t o t h e plaintiff R s . 950 a n d interes t , be ing t h e price of 
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1912. bricks c la imed to have been supplied by the plaintiff in pursuance 
Xeiaiiawela o i c e r t a m contracts w i th the General Manager of the Ceylon Govern-
•t>. Attorney- m e n t Rai lway . . 

B y t h e contract marked P 1 dated D e c e m b e r 2 2 , 1 9 0 8 , the plaintiff 
undertook t o supply the bricks ment ioned in the schedule in such 
quanti t ies as\ m i g h t from t i m e to t i m e be required for the general 
service of the Ceylon Government Rai lway from January 1 t o 
D e c e m b e r 1, 1909, of the quality described in the schedule and equal 
t o a sample deposi ted wi th the General Manager. 

Clause. I I . of the agreement provided that delivery should be 
m a d e at the places and at the price specified in the schedule u p o n 
orders s igned by the General Manager or his Ass i s tant or by the 
Rai lway Storekeeper. 

Clause I I I . , on the construct ion of which this appeal principally 
depends , i s in the following t e r m s : — " That the General Manager 
agrees wi th the aforesaid contractor that payment- shall be m a d e to 
t h e contractor for the bricks suppl ied under t h e contract by m e a n s 
of crossed cheques at the General Office of the Rai lway on the 15th 
day of the m o n t h following that in which the bricks, have been 
suppl ied upon his producing receipts duly s igned by the Rai lway 
Storekeeper or his representat ive , and o n production of c l a i m vouchers 
properly prepared in accordance wi th forms t o be suppl ied o n appli
cat ion at the Office of the Rai lway Storekeeper and duly certified 
by the said Rai lway Storekeeper; and it is further agreed that n o 
c la im shall be entertained unless preferred in proper t i m e and on or 
before the 15th day of January of the year following that in which 
the charge was incurred." 

B y the contract P 2 dated D e c e m b e r 16, 1909, the t erms of which 
are identical w i th those of P 1, the plaintiff undertook t o supply 
bricks from January 1 t o D e c e m b e r 1, 1910. 

T h e case for the plaintiff shortly s tated is that he was required 
t o supply 50 ,000 bricks by order P 3 dated October 4, 1909, and that 
h e began del iveries of the bricks at the lakeside stores o n N o v e m 
ber 2 5 ; that the deliveries were ev idenced by a series of receipts or 
cart notes (marked P 5 t o P 14) g iven to his boatmen and carters by 
Harridge , w h o w a s in charge of the lakeside stores; that the plain
tiff on January 26 , 1910, w h e n h e had completed the order, took 
t h e s e cart no tes or receipts to Mr. Spe ldewinde , the Rai lway E x t e n 
sion Storekeeper, for the purpose of obtaining the receipts required 
by t h e contracts ; that Mr. Spe ldewinde decl ined t o grant t h e 
rece ipts ; and that the General Manager, in the absence of a receipt 
from Mr. Spe ldewinde , has decl ined t o pay for t h e bricks delivered. 

Mr. Spe ldewinde deposed that w h e n the plaintiff brought the 
cart no tes t o h i m o n January, 26 h e , Mr. Spe ldewinde , w e n t t o the 
lakeside stores and found that n o bricks h a d in fact been delivered 
by the plaintiff under the order, and that he therefore decl ined t o 
grant a receipt for t h e m . 
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The Dis tr ic t J u d g e has found t h a t the 5 0 , 0 0 0 bricks were in 
fac t delivered by the plaintiff, and has g iven j u d g m e n t for h i m 
accordingly. 

The Attorney-General appealed . 

Walter Percira K.C., S.-G. (w i th h i m Akbar, C.C.), for the 
appel lant . 

Sampayo, K.'C. (with h im Schneider), for the respondent . 

The fol lowing authorit ies were c i ted at the a r g u m e n t : — B e n j a m i n 
on Sale, S ed., p. i7l; Brogdon v. Marriott; 1 Milner v. Field; -
Clarke v. Watson; 3 Thnrsel v. Balbirne; 4 Morgan v. Birnic; •"' 
Worsley v. Wood; 6 Ranger v. Great Western Raihvay Company; 7 

Hatham v. East India Company.8 

Cur. adv. vult. 
January 12, 1912. LASCELLES C . J . — 

H i s Lordship s e t o u t the facts and c o n t i n u e d : — 

F r o m this j u d g m e n t the At torney-Genera l n o w appea ls , contend
ing in the first p lace , t h a t under c lause I I I . of t h e contract the 
product ion of a receipt duly s igned by t h e R a i l w a y Storekeeper or 
h i s representat ive is a condit ion precedent t o the plaintiff 's right t o 
p a y m e n t ; and in the second p lace , t h a t t h e Dis tr ic t J u d g e ' s f inding 
wi th regard to t h e del ivery of t h e bricks is erroneous. 

The first ground of appeal w a s in i s sue at t h e trial, but I gather 
from the w a y in wh ich the D i s t r i c t J u d g e disposed of this i s sue t h a t 
the point w a s not very s trenuous ly pressed . " I d o not t h i n k , " 
t h e Dis tr ic t J u d g e says , " i t wi l l be seriously c o n t e n d e d for t h e 
defence that the plaintiff wi l l n o t b e ent i t l ed t o p a y m e n t in t h e 
absence of the receipts referred to , if it is e s tab l i shed t h a t h e has in 
fact del ivered t h e bricks t o t h e G o v e r n m e n t ; the pos i t ion taken u p 
for the d e f e n c e is t h a t t h e non-product ion of s u c h rece ipts proves 
the non-del ivery of t h e b r i c k s . " 

The Sol ic i tor-General referred us t o a series of dec is ions m o s t l y 
relat ing to building contracts , in w h i c h it was he ld that , where the 
production of a certif icate is m a d e a condi t ion precedent t o p a y m e n t , 
th is condit ion cannot be d i spensed w i t h , except w h e r e there is fraud 
or col lusion or in certa in spec ia l c i r c u m s t a n c e s w h i c h are not t o be 
found in relat ion t o th i s contract . I n Milner v. Field 2 Po l lock C . B . 
held that where by the contract i tself t h e ' cert i f icate of a surveyor 
is m a d e a condit ion precedent , e v e n if it b e w i t h h e l d by fraud, that 
is on ly the subject of a cross act ion. Clarke v. Watson,3 Roberts 
v. Brett,* Thursel v. Balbirne,* Morgan v. Birnie,5 Hatham v. East 

1 2 Bingham N. S. 473 and 3 Bingham 88. s 9 Bingham 672. 
2 (1850) 5 Ex. 829. * 6 Term. Rep. 720. 
3 (1865) 34 L. J. N. S. C. P. 148. 7 (1854-56) 5 H. L. R. 73. 
* (1838) 2 M. A W. 786. 8 1 Term. Rep. 639, 645: 

o (1865) 34 L. J. N. S. 241. 
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i 2 Term. Bep. 639, 645. 2 (1854-56) 5 H. L. R. 73. 
s 6 Term. Rep. 720. 

India Company,1 Ranger v. Great Western Railway Company,'1 

Woraley v. Wood,3 and other authorit ies were also re l ied o n by t h e 
Solicitor- General . 

Mr. S a m p a y o contended t h a t in t h e contracts in quest ion t h e 
rece ipt of t h e storekeeper w a s not a condit ion precedent t o p a y m e n t , 
but mere ly a direction as t o the m o d e of p a y m e n t g iven for depart
m e n t a l convenience , and t h a t there w a s n o analogy b e t w e e n t h e 
certificate of a builder or architect and the receipt contemplated b y 
c lause I I I . of the contracts . A builder or architect , it w a s argued, 
w a s an expert w h o performed dut ies s imilar t o those of an arbitrator 
w i t h reference t o the agreement ; whi l s t a Government storekeeper 
occupied a different posit ion. 

I confess t h a t for t h e purpose n o w in hand I a m unable t o differen
t ia te t h e t w o cases . I n a building agreement , where p a y m e n t 
depends upon t h e quant i ty and quality of work done, i t i s necessary 
for t h e protect ion of the employer , and t o avoid d isputes , t o agree o n 
s o m e practical m e t h o d of ascertaining t h e s e mat ters . The part ies , 
therefore, agree t o accept the certificate of a builder or an architect . 
I n contracts l ike t h e s e n o w sued o n for the delivery of goods u p t o 
a certain standard at different places wi th in an ex tens ive area, t h e 
s a m e considerations m a y apply. T h e present case is an i l lustra
t i o n of t h e d i sputes and a lmost inevitable difficulties which arise 
w h e n t h e delivery of goods, in a transact ion of this nature , is sought 
t o be proved by receipts a Q d cart n o t e s g iven by minor officials and 

.by the oral ev idence of b o a t m e n and carters. T h e object of pro
viding t h a t p a y m e n t should depend o n the storekeeper's receipt i s 
t o avoid t h e s e difficulties and t h e confusion which is inseparable 
from t h e m , and t o provide a m e t h o d by wh ich t h e right of t h e 
contractor t o receive p a y m e n t shall be finally determined. 

T h e posit ion of a storekeeper o n whose receipt p a y m e n t for goods 
del ivered is t o be m a d e s e e m s t o m e , in a transact ion such as that 
n o w under consideration, to be the s a m e as t h a t of the architect or 
surveyor in a building contract . 

H e is presumably a person w h o possesses the necessary qualifica
t ions to check del iveries and t o decide whether the goods are u p 
to s tandard. 

N o technica l words are required, as was pointed out in Hatham v. 
East India Company,1 t o m a k e a st ipulation a condition precedent ; 
t h a t i s , a s t ipulat ion o n wh ich t h e right t o receive p a y m e n t d e p e n d s . 
The quest ion m u s t depend upon the nature of t h e contract-and t h e 
acts t o be performed by t h e contract ing parties . 

T h e natural construct ion of the language of clause in. of the 
contracts appears t o m e t o be t h a t p a y m e n t is dependent upon t h e 
storekeeper's certificate, and this conclusion is confirmed by a 
consideration of t h e nature of the service contracted for. T h e 
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contract w a s for t h e supp ly of bricks t o a large G o v e r n m e n t 
D e p a r t m e n t , t h e quant i ty of bricks t o b e suppl i ed w a s undef ined, 
a n d t h e y were t o be del ivered a t a n y p lace w i t h i n t h e grave t s of 
Colombo upon t h e orders of t h e General M a n a g e r or of h i s Ass i s tan t , 
b y w h o m p a y m e n t w a s t o b e m a d e , or o n t h e orders of t h e E a i l w a y 
Storekeeper. I n a transact ion w h e r e t h e oppor tun i ty for error and 
fraud wi th regard t o t h e quant i ty and qual i ty of bricks de l ivered 
were so n u m e r o u s , i t w a s natura l t h a t t h e part ies s h o u l d agree 
upon some person w h o s e rece ipt s h o u l d b e t h e on ly e v i d e n c e of 
del ivery of bricks equal t o s a m p l e . 

This , I hold , i s w h a t t h e y did. I th ink i t i s c lear t h a t t h e 
plaintiff agreed t h a t t h e r ight t o p a y m e n t d e p e n d e d ' u p o n product ion 
of the E a i l w a y Storekeeper 's receipt , and t h a t h e c a n n o t n o w b e 
a l lowed t o prove del ivery by any other m e a n s . 

I t w a s s u g g e s t e d in a r g u m e n t t h a t Harr idge m i g h t b e cons idered 
t o be the R a i l w a y Storekeeper ' s representat ive , and t h a t t h e pro
duct ion of t h e cart n o t e s s igned b y h i m w a s a sufficient c o m p l i a n c e 
wi th c lause LTI. B u t i t i s qui te c lear from t h e plaintiff 's o w n 
ev idence t h a t h e regarded Mr. S p e l d e w i n d e a s t h e person o n w h o s e 
receipt h e w a s t o receive p a y m e n t . 

For t h e above reasons , I th ink i t is clear t h a t under c lause 111. of 
the contracts P 1 and P 2 t h e product ion of rece ipts s igned by t h e 
E a i l w a y Storekeeper w a s a condit ion precedent t o t h e plaintiff 's 
right t o recover p a y m e n t , and t h a t o n . t h e authori t ies c i t ed b y t h e 
Sol icitor-General n o other ev idence is admiss ib le in support of h i s 
c la im. 

The appeal , i n m y opin ion , m u s t b e a l lowed, and t h e act ion 
d i smissed w i t h cos t s here and in t h e Di s tr i c t Court. 

MIDDLETON J . — 

This is an act ion by a contractor aga ins t t h e G o v e r n m e n t for t h e 
va lue of 50 ,000 bricks a l leged by h i m t o h a v e b e e n de l ivered i n 
the G o v e r n m e n t S tores , but of w h i c h those respons ib le o n t h e part 
of the G o v e r n m e n t d e n y h i s del ivery. 

The i s sues were a s f o l l o w s : — 

(1) U p o n w h a t t e r m s of contract did t h e plaintiff s u p p l y 
bricks ? 

(2) D i d t h e plaintiff supp ly t h e bricks referred t o in paragraphs 
3 and 5 of t h e p la int or any bricks at all f rom N o v e m b e r 
2 5 , 1909, t o January , 1 9 1 0 ? 

(3) D i d the plaintiff fail t o produce rece ipts i n t e r m s of the 
contrac t? 

(4) I s the plaintiff ent i t l ed t o s u c h r e c e i p t s ? 
(5) I s t h e plaintiff ent i t l ed t o p a y m e n t w i t h o u t producing s u c h 

rece ipts ? 

T h e Dis tr i c t J u d g e in a l ong and careful j u d g m e n t h a s found t h a t 
t h e bricks were i n fac t del ivered and g a v e j u d g m e n t accordingly . 
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The Attorney-General appealed, and it was contended by t h e ' 
learned Solicitor-General on his behalf that in the terms of the 
contract P 1 sued upon the Government were not liable t o pay for 
t h e bricks in quest ion until receipts duly signed by the Rai lway 
Storekeeper or his representative had been produced by the plain
tiff; that the plaintiff had in fact admitted and the Distr ict Judge 
had found that such receipts had not been produced, and upon the 
authority of Benjamin on Sale, p. 67S, 5th- cel.. c it ing Brogclon v. 
Marriott,1 Milnerv. Field,2 Clarke v. Watwn," Tlun-scl v. Balbirnc* 
Morgan v. Birnie," Worst ey v. Wood,* Hunger v. Great Western 
Rail way Company,7 sought a reverse of the judgment , contending 
that under sect ion 146 of the Civil Procedure Code the learned 
Dis tr ic t J u d g e ou gh t to have dealt w i th and decided the case on 
t h e 5th i s sue before going into the facts . 

On the facts also the Solicitor-General contended that the judg
m e n t was wrong, and argued that on two points not touched on by 
the learned Distr ict J u d g e h e was ent i t led t o judgment . The points 
were t h a t the ev idence of Mr. H a n c o c k s and of his notes taken at 
the t i m e of an interview with the plaintiff, coupled wi th the evid
ence of his clerk and interpreter ( D e Mel) , proved that the evidence 
of the plaintiff's wi tness Rupes inghe w a s false, and that the 
plaintiff had bolstered up his case of delivery on the false evidence, 
of R u p e s i n g h e in the absence of a clerk n a m e d Carolis, w h o had 
died o n January 10, 1910. 

I t was further contended that a book ( P 4) of counterfoils pro
duced by Rupes inghe m i g h t very well have been concocted by that 
w i t n e s s partly from true sources . 

I t was also argued that receipts P 5 t o P 14 produced by Harridge 
were not to be relied on , as the ev idence of H u m a n and Speldewinde 
proved that Harridge could not have been in at tendance at the 
lakes ide stores at the date when they purported to have been signecf 
by Harridge . 

For the respondent the judgment of the Distr ict Judge was 
strongly supported, and it was sought , on the authority of Hath-am 
v. East India Company* to dist inguish the contract there from 
those to which the cases relied on for the Crown applied. 

I t w a s argued t h a t Mr. H a n c o c k s and h is w i t n e s s D e M e l m i g h t 
h a v e been m i s t a k e n in the impress ion they arrived at from what w as 
said by plaintiff to h i m ; that Mr. H u m a n could not swear that 
Harridge was entirely absent from his office o n the dates referred t o ; 
t h a t the plaintiff had been act ing as contractor with Government 
for m a n y years , and that i t wa s m o s t improbable that for this 
paltry s u m of R s . 960 he would h a v e supported this c la im by fraud 
and perjury such as al leged. 

1 2 Bingham N. S. 473 and in errur 3 Bingham 88. 5 9 Bingham 672. 
2 (1850) 5 Ex. 829. 8 6 Term. Rep. 720. 
» (1855) 34 L. J. N. S. C. P. 148. 7 5 H. L. Rep. 72. 
* (1838) 2 M. it W. 786. 8 1 Term. Rep. 639. 645. 
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The covenant relied o n for the de fendant w a s in t h e fol lowing 1 8 t a -
t e r m s : — " A n d the General Manager agrees w i t h t h e aforesaid con- MIDDLETOX 
traetor that p a y m e n t shal l be m a d e to the contractor for t h e bricks 
suppl ied under this contract by m e a n s of crossed c h e q u e s at the Kekuiawela 
General Office of the R a i l w a y on the l o t h day of the m o n t h fol low- »• Attorney-
ing that in which t h e bricks h a v e been suppl ied u p o n h i s producing 
receipts duly s igned by t h e R a i l w a y Storekeeper or h i s represen
ta t ive " 

I t was practical ly a d m i t t e d in t h e a r g u m e n t that t h e d o c u m e n t s 
produced by the plaintiff could not properly be sa id t o h a v e b e e n 
receipts s igned by the R a i l w a y Storekeeper or his representa t ive in 
the sense as regards t h e R a i l w a y Storekeeper unders tood by both 
part ies . 

N o i ssue was agreed upon, which raised the ques t ion w h e t h e r t h e 
plaintiff h a v i n g taken all poss ible s t eps to obta in t h e rece ipts i t 
was imposs ib le for h i m to do so o w i n g to the n e g l e c t and defaul t of 
the G o v e r n m e n t ' s a g e n t s wh ich m i g h t , according to' t h e j u d g m e n t 
of Ashburst J . in Hatham v. East India Company, vbi supra, h a v e 
been equal t o performance of a condit ion precedent . 

The quest ion w h e t h e r it w a s a condi t ion precedent h a s t o be 
d e t e r m i n e d , according t o t h e s a m e learned J u d g e , by the na ture 
of the contract the ac t s to be performed by the contract ing part ies 
and the s u b s e q u e n t fac t s d i sc losed in t h e record w h i c h h a v e 
happened in c o n s e q u e n c e of t h e contract . 

The i n s t r u m e n t w a s for the del ivery of a large n u m b e r of bricks, 
t o be of a s tandard agreed upon in quant i t i e s as required at p laces 
t o be n a m e d , and uncerta inty m i g h t well arise, as it h a s arisen here , 
whe ther t h e bricks h a v e been du ly de l ivered. 

I t is no t unreasonable to suppose t h a t s u c h a c o n t i n g e n c y w a s 
c o n t e m p l a t e d , and t h a t t h e in tent ion of t h e G o v e r n m e n t w a s t o 
protect i tself against poss ible fraud or gross neg l igence by m a k i n g i t s 
p a y m e n t for t h e bricks cont ingent o n the product ion of the rece ipts 
of its o w n agent s as specif ied in the contract . I t pave i ts o w n agent , 
w i t h t h e consent of t h e plaintiff, the power of refus ing t o pay for 
the bricks unless the rece ipts s t ipu la ted for were produced by t h e 
plaintiff. Th i s was t h e principle uphe ld by the Lord Chancel lor in 

Banger v. Great Western Railway Company, ubi supra. T h e e v i d e n c e 
and t h e decis ion of t h e learned Dis tr ic t J u d g e , w h i c h I cons ider t o 
b e in accordance w i t h the facts d isc losed o n t h e record, cons iderably 
inf luenced m y m i n d in favour of the plaintiff; b u t I fee l b o u n d to 
ho ld , i n accordance w i t h t h e authori t ies relied on for t h e appe l lant , 
t h a t the s t ipulat ion in t h e contract w a s a condi t ion p r e c e d e n t t o the 
p a y m e n t by t h e G o v e r n m e n t of t h e price of bricks de l ivered . 

I n m y opinion, therefore, t h e appeal m u s t be a l lowed w i t h c o s t s , 
and j u d g m e n t entered for t h e de fendant in t h e D i s t r i c t Court also 
wi th cos t s . 

Appeal allowed. 


