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F u n d a m e n ta l r ig h ts  - F a ilu re  to  f i l e  w r it te n  s u b m is s io n s  in  te r m s  o f  
R ule 45(7) o f  th e  S u p r e m e  C ourt R u le s  1 9 9 0  - W h e th e r  s u c h  non- 
c o m p lia n c e  a m o u n ts  to  a  f a i l u r e  to  p r o s e c u te  th e  a p p l ic a t io n  - 
A p p lica tio n  o f  R u le  3 4  - D iffe ren ce  b e tw e e n  Rule 3 0  a n d  R u le  4 5  (7) - 
R ule 4 5  (8).

The petitioner com pany filed its application on 3 .6 .1999. Leave to 
proceed was granted  on 08.06 .1999 and  the hearing  w as fixed for
20.8.1999. The w ritten subm issions were filed by the petitioner on
19.8.1999. The petitioner thereby failed to comply w ith Rule 45(7) 
(contained in Part IV of the Rules) which requires w ritten  subm issions to 
be filed a t  least “one week before the date  fixed for hearing". At the 
hearing on 20.8.1999 counsel for the 2nc1 responden t took a  prelim inary 
objection tha t the application m ust s tan d  dism issed in term s of Rule 34 
(contained in Part II of the Rules) as the w ritten subm issions of the 
petitioner, though filed on 19.8.1999, were not filed in term s of the Rules. 
Rule 45(8) provides tha t "the provisions of P art II of these  Rules shall 
apply, m utatis m utandis, to applications u n d er Article 126.” Rule 34 
provides in ter alia th a t where a petitioner fails to show  due diligence in 
taking all necessary  steps for the purpose of prosecuting  the application 
the court may declare the application to stan d  dism issed for non- 
prosecution.

Held :

Having regard to the purpose of Rule 45(7) particularly  w hen it is 
com pared with Rule 30 and  the purpose of rule 34 and  the circum stances 
of the case, if canno t be said th a t the petitioner had  failed to show  due 

• diligence in taking all necessary  steps for the purpose of prosecuting  the 
application. As su ch  the prelim inary objection m ust be overruled.
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Decem ber 07, 1999.
AMERASINGHE, J .

I have h ad  the advantage of reading the  d raft of the 
judgm ent of B andaranayake, J .  I am  in agreem ent w ith the 
conclusion reached on the  issue  before the  C ourt and  the order 
proposed.

However, I should  like to add  the  following observations. 
In my view, the question w hether an  application should  be 
rejected for the  failure to comply w ith a  ru le  of the  C ourt 
depends on w hether, having regard to the w ords of the 
relevant rule, the C ourt has  a  discretion to en terta in  or reject 
the application, and w hether having regard to the  object of the 
ru le and  the circum stances of the case the  C ourt is justified  in 
arriving a t its decision.

In Priyarti Soysa  v. Arseculeratne, S. C. (Spl.) L. A. No. 
141 /98 , S. C. M inutes 04 .05.1999, for the  reasons given, I 
w as of the view th a t one of the  prelim inary objections w as 
entitled to succeed, because the  exercise of the  d iscretion of 
the C ourt w as subject to the term s of the ru le  invoked and  such  
term s were no t satisfied. There are no su ch  lim itations 
contained in the rule invoked in the  m a tte r before me, nam ely, 
ru le  34. Having regard to the purpose of th a t rule, nam ely to 
d iscourage persons who do no t prosecute their applications or 
appeals with activity and  perseverance, in my view the filing 
of the w ritten subm issions by the petitioner on the ^ t h ’of 
A ugust 1999 cannot per se be taken  as evidence of a lack of due 
diligence. The jo u rn a l en tries show  th a t the  petitioner had  not 
been negligent and  had  been ass id u o u s and  attentive. Learned 
counsel for the second responden t subm itted  th a t the purpose 
of requiring a party  to file his or her w ritten  subm issions before 
a  prescribed date w as to enable the  C ourt and  the  parties to be 
aw are of the conten tions of th a t party. In th is case, the w ritten 
subm issions of the petitioner were available w hen the m a tte r 
cam e on for argum ent and  there w as sufficient m aterial to 
inform the C ourt and  the responden ts  of w hat learned counsel
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for the second respondent described as “the rival contentions 
of the parties" which, of course, would have to be supple
m ented by oral argum ent, and. if necessary' in the opinion 
of the Court, by further w ritten subm issions.

The objection of the second respondent m u st be overruled 
and  the application shall be heard. The parties will bear their 
own costs.

SHIRANI BAND ARAN AYAKE, J.

The petitioner is an enterprise established under the 
G reater Colombo Economic Commission Law, No. 4 of 1978 
and  is presently under the Board of Investm ent of Sri Lanka 
(PI). The petitioner subm itted  th a t under and in term s of the 
agreem ent entered into with the Board of Investm ent of 
Sri Lanka, (PI), the facilities of im port/export clearance 
an d  c u s to m s p ro ced u res  w ere h an d led  by th e  Board 
of Investm ent. According to the petitioner, this facility was 
w ithdraw n w ithout prior notice and the petitioner became 
aw are of it by reading the notice which appeared in the Daily 
News of 28.05.1999. (P7). The petitioner subm itted tha t Lhe 
w ithdraw al of the said facilities was done arbitrarily and thus 
its fundam ental rights under Article 12(1) were violated by 
the respondents.

This m atter was supported  inter partes and the Court 
granted leave to proceed in respect of the alleged violation 
of Article 12(1) ofthe C onstitution, on 08.06.1999. It was fixed 
for argum ent on 20.08.1999. W hen the m atter was taken up 
for hearing  on 20 .08 .1999, learned P resident's Counsel 
for the 2nd respondent took a prelim inary objection tha t the 
application of the petitioner m u st s tand  dism issed in term s of 
rule 34, as the w ritten subm issions of the petitioner, though 
filed on 19.08.1999, were not filed in term s of the Rules.

Rule 34 of the Suprem e C ourt Rules 1990 reads as follows:

“W here an  appellant, or a petitioner who has  obtained 
leave to appeal, fails to show due diligence in taking 
all necessary  steps for the purpose of prosecuting
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the appeal or application, the cou rt may, on an  
application in th a t behalf by a  respondent, or of its own 
motion, on such  notice to the parties as  it shall th ink  
reasonable in the circum stances, declare the appeal or 
application to s tand  dism issed for non  prosecution, 
and  the costs of the appeal or application and  any 
security  entered into by the appellan t shall be dealt 
with in such  m anner as the C ourt m ay th ink  fit.”

Learned P resident’s Counsel for the petitioner subm itted  
th a t his application should not s tand  dism issed in te rm s of 
Rule 34. for the following reasons

Firstly, learned President’s Counsel for the petitioner 
subm itted  th a t Rule 34 h as  no application to the filing of 
w ritten subm issions and  the rule, if applicable, dealing with 
w ritten subm issions is Rule 30 and not Rule 34. His position 
was that, if w ritten subm issions were not tendered  by the due 
date, a t m ost th a t party  would not be entitled to be heard. In 
any event, he subm itted  tha t, due to the non-filing of w ritten 
subm issions, the application could not be dism issed in limine. 
Regardless of the non-filing of w ritten subm issions, learned 
President's Counsel contended th a t “in appropria te  instances" 
the Court would perm it the petitioner to be heard. In support 
of this subm ission, learned President's Counsel for the 
petitioner referred to M endisv. A beysinghd l) w here H. A. G. de 
Silva, J .,  had stated  that,

“The Rule contem plates th a t th is  C ourt will proceed to 
hear the appeal: all th a t it does is to disentitle the party  
in default from claim ing a  right to be heard , bu t 
preserves the undoubted  discretion of th is C ourt to give 
such  party  such  hearing as it th inks appropriate. If 
th a t be the only consequence of the failure to lodge 
w ritten subm issions, it is im possible to in terpret the 
Rule as requiring a  more severe penalty for a  far less 
serious default, nam ely the failure to give notice of the 
lodging of w ritten  subm issions to the  responden t 
together w ith a  copy thereof in term s of Rule 35(e).”
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Secondly, he contended th a t Rule 34 has no application to 
fundam ental rights applications. Referring to the wording of 
Rule 34, it w as subm itted  th a t th is Rule only applies to cases 
where a party  h as  obtained leave to appeal and not leave to 
proceed. The position of learned President's Counsel for the 
petitioner w as that, according to Article 126(2) of the Consti
tu tion, in a fundam ental rights application leave to proceed 
has  to be obtained from the Suprem e Court. In term s of Article 
128(i) of the C onstitution, the C ourt of Appeal may gran t leave 
to appeal to the Suprem e C ourt and  under Article 128(ii), the 
Suprem e C ourt may gran t special leave to appeal. In these 
circum stances, learned President’s Counsel subm itted tha t 
there is a clear distinction between leave to appeal and leave 
to proceed. In a fundam ental rights application, there is no 
question of leave to appeal b u t leave to proceed has to be 
obtained. Rule 34 only deals with leave to appeal and therefore 
th is Rule canno t be applied to fundam ental rights applica
tions.

Thirdly, it w as subm itted  th a t in any event the petitioner 
has  not failed to show due diligence in term s of Rule 34. 
Fourthly, it w as contended th a t under Rule 34, there is an 
unfettered  discretion vested in the Suprem e Court.

Learned P resident's Counsel for the 2,Kl respondent, 
however, subm itted  th a t these Rules are equally applicable to 
applications m ade under Article 126 of the Constitution. He 
referred to Rule 45(8) which sta tes  th a t “the provisions of Part 
II of these Rules shall apply, m utatis m utandis, to applications 
under Article 126.” He fu rther subm itted  tha t, “the expression 
‘m utatis m u tand is’ is commonly used in legal drafting indicat
ing the power to ad ap t s ta tu to ry  language applied in one 
context to a wholly different situation  which necessitates the 
m aking of changes w here necessary." His position w as tha t 
the whole of Part II of the  Rules, w hich com prises Rules 29 to 
41, applies “in so far as they are capable of being applied." 
Therefore, his contention w as th a t Part II of the Rules would 
be applicable to applications m ade under Article 126 of the 
C onstitu tion too.
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Learned P resident’s Counsel for the 2nd  responden t also 
subm itted  th a t com pliance with the  Rules relating to the filing 
of w ritten subm issions is im perative. Referring to Rules 30(5) 
and  30(6) it was subm itted  th a t the Rules have laid down w hat 
the w ritten subm issions should  contain  and  the tim e w ithin 
which the subm issions m u st be filed in Court. Accordingly the 
w ritten subm issions of the  petitioner m u s t be filed w ithin 6 
weeks of the g ran t of leave to proceed and  the  petitioner m u st 
give the respondent notice of it by serving a  copy on the 
respondent. This in his view is to enable the responden t to 
prepare his reply before the hearing com m ences, so th a t the 
C ourt may be apprised of the conten tions of the respondent. 
He conceded th a t in the event of default there  is provision for 
the defaulting party  to m ake an  application for extension of 
time. In such  an  event, a judge would have the discretion to 
consider the reasons as to why he w as unab le  to comply w ith 
the ru le and  m ay g ran t an  extension. However, counsel 
disagreed with the contention th a t the  filing of w ritten  su b m is
sions is no t an  im perative requirem ent.

Learned P resident’s C ounsel for the 2nd responden t relied 
on Maxwell, In terpretation of S ta tu tes , 12th edition, pg. 321, 
where it is sta ted  that.

“N otw ithstanding th a t the Rules of the Suprem e C ourt 
provide th a t non-com pliance w ith the Rules shall not 
render proceedings void un less  the C ourt so directs, in 
several cases it h as  been held th a t a defect in following 
the procedure laid down by the Rules m ay be so grave 
th a t it renders the entire proceedings, a  nullity, not 
curable by any order of the Court."

Learned President’s Counsel for the petitioner contended 
th a t Rule 34 h a s  no application to fundam en ta l righ ts 
applications as the  very wording of Rule 34 refers to “an  
appellan t or a  petitioner who obtains leave to appeal” and  
there is no reference to a  petitioner who obtains “leave to 
proceed." Therefore, learned President’s Counsel for the
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petitioner expressed the view th a t Rule 34 applied only to cases 
where a person has obtained leave to appeal and referred to 
Article 126(2) of the Constitution which sta tes that.

“Such applications may be proceeded with only with 
leave to proceed first had  and obtained from the S u
prem e Court . . . ”

Article 128(1) and  (2) on the other hand refers to the Court 
of Appeal gran ting  leave to appeal to the Suprem e Court and 
the Suprem e Court granting special leave to appeal, respec
tively. In an  application under Article 126. there is no leave to 
appeal bu t, leave to proceed and  therefore his position was tha t 
Rule 34 does not apply to fundam ental rights applications. 
Rule 34 is in Part II of the Rules of the Suprem e Court, which 
refers to “general provisions regarding appeals and applica
tions.” Rule 45(8) s ta tes  that.

“the provisions of Part II of these Rules shall apply. 
m utatis m utandis, to applications under Article 126."

Black’s Law dictionary, (4'" edition, 1951. pg. 1172) refers 
to the m eaning of the word. “mutatis m utandis” in the following 
term s:

“with the necessary changes in points of detail, m ean
ing th a t m atters or things are generally the sam e, bu t 
to be altered when necessary, as to nam es, offices, and 
the like. H ousm an  v. Waterhousem "

1 shall now consider the m atter before us in the light of 
these  subm issions. Rule 45(8) is in Part IV of the Rules of the 
Suprem e Court, w hich deals w ith applications under Article 
126 of the C onstitution. C ertain Rules in Part II refer 
specifically to applications m ade under Article 126 of the 
C onstitu tion (eg. Rule 37). If we are to restric t the application 
of Rule 45(8) only to such  Rules which appear in Part II. then 
in my view it would render the  whole of Rule 45(8) m eaningless. 
The purpose of Rule 45(8) is to provide for the application
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of the general provision regarding appeals and  applications in 
Part II of the Rules to applications m ade un d er Article 126 of 
the Constitution.

There is no doubt th a t the tendering of w ritten su b m is
sions is a m andatory  requirem ent in respect of appeals under 
Rule 30 of the Suprem e C ourt Rules. However, it is necessary  
to consider w hether the provisions applicable to appeals un d er 
Article 128 m u st be applied to applications under Article 126 
of the C onstitu tion as well. Rule 45(7) sta tes  th a t the petitioner 
and  respondents m ust file their w ritten subm issions a t least 
“one week before the date fixed for hearing” w ith notice to every 
o ther party. Rule 30, which deals w ith appeals s ta te s  th a t :

“No party  to an  appeal shall be entitled to be heard  
un less  he has  previously lodged five copies of his 
w ritten  subm issions . . . com plying w ith the provisions 
of th is Rule."

In respect of appeals, the appellan t is required to tender 
w ritten subm issions within six weeks of the g ran t of special 
leave to appeal or leave to appeal. On the o ther hand , in an  
application un d er Article 126, w ritten subm issions have to be 
filed a t least one week before the date fixed for hearing. 
Accordingly, in the case of an  appeal, the period com m ences 
from the date on w hich leave is g ran ted  and  the date fixed for 
hearing is no t a  relevant consideration. Moreover, Rule 30 
provides a penalty  for non-tendering  of w ritten subm issions, 
w hereas there is no such  provision m ade un d er Rule 45(7) with 
regard to the  failure to file w ritten  subm issions in applications 
un d er Article 126 of the C onstitu tion. Furtherm ore, in an  
application un d er Article 126, w ritten subm issions have to be 
filed by each of the parties having regard to the date of hearing.

Prelim inary objections taken  in several cases of non- 
com pliance w ith the  Rules have been the sub ject of decisions 
of th is Court. In Coomasaru  v. Leechm an and  Company131 
it w as held by the m ajority (Tennekoon, C .J., Vythialingam ,
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S harvananda and  Colin Thome. J J . ,  Rajaratnam . J . d issen t
ing) th a t where an  appellant had failed to comply with the Rule 
w ith o u t excuse, the  appea l shou ld  be d ism issed . In 
Samarawickrame v. Attorney General141 and in Mylvagnam v. 
Reckitt and Colman™ and  the appeals were dism issed for 
failure to comply with Rule 35 of the Rules of 1978. In 
Jayasinghe v. Jayasinghd6>, no w ritten subm issions were 
tendered “at all" by the appellant after he obtained special 
leave to appeal to th is Court. In fact, even on the day the m atter 
w as taken  up for hearing, no written subm issions were 
tendered by the appellant. In view of the provisions of Rule 
35(b) of S u p rem e  C o u rt R ules of 1978, R anasinghe. 
C .J. upheld  the prelim inary objections taken by the respond
en t and  dism issed the appeal. In All Ceylon Match Worker's 
Unionv. JauJJer Hassan and others<7), a preliminary objection 
was taken  th a t the petitioner had not filed any written subm is
sions and  there was therefore a failure on the part of the 
appellan t to comply with Rule 35(b) of the Suprem e Court 
Rules. Am erasinghe, J . upheld the objection and dism issed 
the appeal w ith costs. In Jayasuriya v. Sri Lanka State 
Plantations Corporation181, the w ritten subm issions of the 
respondent which were required to be filed within 30 days by 
Rule 35 were delayed and  the excuse for the delay in lodging 
them  w as th a t learned Counsel to whom a draft of the 
subm issions w as given “generally practices in the ou tsta tions 
and  h as  periodically fallen ill in the last few m onths." It was 
held by Am erasinghe, J .,  th a t the  respondent’s delay to file 
w ritten subm issions in com pliance with Rule 35 was inexcus
able and  he could not be heard.

In Kiriwanthe and another v. Navaratne and another191 the 
question of failure to comply with the Rules of the Suprem e 
C ourt w as considered comprehensively. Fernando, J ., was of 
the view tha t,

“The weight of au thority  th u s  favours the view tha t 
while all these Rules m u st be complied with the law 
does no t require or perm it an  autom atic dism issal
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of the application or appeal of the party  in default. 
The consequence of non-com pliance (by reason  of 
impossibility or for any other reason) is a  m atter 
falling w ithin the discretion of the Court, to be exercised 
after considering the n a tu re  of the default, as well as 
the excuse or explanation therefor, in the context of the 
object of the particu lar Rule.”

The question of failure to comply w ith the  Rules of 
the Suprem e Court w as considered by th is  C ourt in Priyani 
Soysav. Arsecularatndl0), where the  petitioner as  well as the 
respondent took prelim inary objections in regard to non- 
com pliance w ith the  Rules of the Suprem e Court. The 
petitioner subm itted  th a t the responden t had  no t complied 
with Rule 8(6) w hereas the respondent raised an  objection th a t 
the petitioner had  not complied with Rule 2 read with Rule 
6 of the Rules of the Suprem e Court. It w as held by the 
majority (Wijetunga and  B andaranayake J J . ,  Am erasinghe, 
J . dissenting) th a t it w as an  appropria te case for both  prelim i
nary  objections to be overruled. W ijetunga, J .,  s ta ted  there 
that.

“Kiriwanthe’s case, to my m ind, is a w atershed  in 
jud icial th inking  in regard to the question  of non- 
com pliance w ith the Rules of the Suprem e C ourt.”

I am  in com plete agreem ent w ith th is view.

Moreover, there  are o ther in stances w here th is  C ourt has  
overruled such  prelim inary objections. In Piyadasa and 
others v. Land Reform Commission11 n, a  prelim inary objection 
w as taken  by learned counsel for the petitioner th a t the 
respondents had  filed the ir w ritten  subm issions 197 days after 
the date  on.which they were required by Rule 30(7) to be filed. 
It w as subm itted  th a t the respo n d en ts’ belated subm issions 
should  not be accepted and  th a t the responden ts  should  
not be heard. Although there w as no explanation offered 
regarding the delay, A m erasinghe, J . ,  overruled the  prelim i
nary  objection and  sta ted  tha t,
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“In my view Rule 30 is m eant to a ss is t the Court in its 
work and  not to obstruct the discovery of the tru th. 
There were num erous docum ents th a t had  to be con
sidered: and, in o u ru e w , we needed the assistance of 
learned counsel for the petitioner as well as the re
spondents, including their written subm issions to prop
erly evaluate the inform ation th a t we had before us. It 
was. therefore, decided th a t the preliminary objection 
should be overruled."

In the in s tan t case, the petition w as filed on 03.06.1999. 
It w as supported  for interim  relief on 04.06.1999 and order 
w as m ade in term s of paragraph  “c" of the prayer to the 
petition, valid only up  to 09.06.1999. When the m atter was 
supported  on 08.06.1999, leave to proceed was granted and 
the interim  order w as extended until the final hearing and 
determ ination of the application. An early date was given for 
the hearing, considering the gravity of the violation com
plained of: the hearing was th u s  fixed for 20.08.1999. A 
m otion w as filed by the A ttorney-at-law  for the 2,Kl respondent 
seeking to support an  application to vacate or set aside the 
interim  order issued  against him. This was supported  on
09.07.1999. On th a t day w hen learned President's Counsel for 
the  2nd  respondent moved to m ake subm issions with regard 
to the interim  order, on the ground th a t the 2nd respondent 
w as absen t and  unrepresen ted , learned President’s Counsel 
for the petitioner objected on the ground th a t notice had 
been issued  on the parties and  the Solicitor-General had 
rep resen ted  all the respondents. The learned Solicitor- 
G eneral subm itted  th a t he had  represented only the 1 s t and 
the 3rd respondents as sta ted  in the record. The objection 
taken  by learned President’s Counsel for the petitioner was 
overru led  and  learned  P res id en t’s C ounsel for the  2ml 
responden t w as h e a rd . This C ourt m ade order on th a t day th a t 
no variation of the order in relation to the interim  order, in any 
respect, should  be m ade. The petitioner was given two weeks' 
time to file counter affidavit, if any. On 23.07.1999, the 
petitioner moved for one week's time to file the counter affidavit 
and  th is w as allowed. The counter affidavit of the D irector/
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General M anager of the petitioner Com pany w as filed on
30.07.1999. The w ritten subm issions were filed by the 
petitioner on 19.08.1999. The w ritten subm issions had  been 
forwarded to the judges along with the briefs an d  therefore the 
w ritten subm issions were available w ith the judges w hen th is 
m atter w as taken  u p  for argum ent on 20.08.1999. Learned 
President’s Counsel for the 2nd responden t subm itted  th a t the 
requirem ent th a t the petitioner should  file w ritten su b m is
sions w ithin a prescribed time w as to “enable the  responden t 
to m ake reply before the  hearing com m ences, so th a t the  C ourt 
may be apprised of the rival contentions. ” If th is  is the purpose 
of having the w ritten subm issions well before the hearing  
com m ences, it is m y view th a t there w as sufficient m aterial 
provided by the petitioner for the 2nd respondent to know  the 
position of the  petitioner well before the date of hearing. It is 
to be noted that, in addition to the docum ents already filed, the 
petitioner had  filed h is coun ter affidavit on 30.07.1999. 
Furtherm ore, if and  w hen the need arose, th is  C ourt has  
allowed parties to file w ritten  subm issions as  well as  fu rther 
w ritten subm issions, even after a full hearing  h a s  been 
afforded to bo th  parties.

I therefore find it difficult to agree with learned P residen t’s 
Counsel for the 2nd responden t th a t th is  m a tte r m u s t s tand  
dism issed for “non-prosecution”. Taking into consideration all 
the circum stances of th is case, it canno t be said th a t the 
petitioner had  “failed to show  due diligence in taking all 
necessary  s teps for the purpose of prosecuting  the appeal or 
application.”

For the reasons aforesaid, I am  of the view th a t the 
prelim inary objection m u st be overruled and  the  application 
set down for hearing. There will be no costs.

WIJETUNGA, J . - 1 agree.

Prelim inary objection overruled; Application set down for 
hearing.


