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Excise Ordinance—Scction 44—Unlawfelly manrfactured liguor—Evidentiary voluc
of Government Analyst’s report.

In o prosecution under section 44 of the Excise Ordinence for possession of
unlewfully menufactured liquor the report of the Government Analyst is’
evidence, even though he is not celled to testify in person.
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8. B. Lekamge, for tho accused appellant.

- Ian Wikramanayake, Crown Counsel, for the ;\ttorney-Gcner;ﬂ. :
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The accused in this case was charged with having in his possession
without lawful authority 7 gallons and 2 drams of unlawfully manufac-
tured liquor in breach of S. 44 of the Excise Ordinance. The defence-
raised was an alibi which was disbelicved.

Tho only point urged in appeal was that the prosccution failed to prove
that tho liquor was unlawfully manufactured.

The evidence led by the prosecution on this point was the report of
the Govornment Analyst who found on examination that tho samples
P 2, P4 and P 6 of the liquor sent to him contained 6%, 5-7% and
G- 7% by volume of alcolol respectively. e also reported :

““ Tho characteristics of P 2, P 4 and P 6 arc not similar to those of
samples of either approved Dbrands of imported liquors or liquors
manufactured under licences issued under the Exeise Ordinance.

‘“In my opinion P 2, P 4 and P 6 are liquors which do not, full under,
the following categories :—-

(1) Approved brands of imported liquors,
(2) Liquors manufactured under licences issued under the Excise

Ordinance. ”’

It is argucd, however, that in spite of this report the prosecution has
failed to ostablish that the liquor scized in the accused’s possession was
unlawfully manufactured, and I have been referred to the judgment of
Nagalingam S. P. J. in Ramsamy Kone v. Ginigathena Police*. T would
point out that the report of the Government Analyst in that case did
not say that the liquor which was the subject matter of the charge was
not a liquor which has been manufactured under licencs issued by the
Exciso Commissioner, and the learned Judge hold that the prosccution
had failed to exclude the possibility of the liquor having been manufac-
tured under a licence. But the report furnished in this case docs exclude
that possibility, and says expressly that tho liquor seized is not a liquor
manufactured under a licence issued under the Excise Ordinance. This
is sufficient to bring it within the category of an unlawfully manufactured
liquor. -

Nagalingam S.P.J, however, also added that when the
Governnient Analyst said in his report that the liquor soized was not
manufactured under a licence issued by the Excise Commissioner ““ ho
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is giving utterance to some information which he has probably obtained
from tho Excise Comntissioner himsclf. The Government Analyst
cannot say of his own knowledgo what licences havo beenissued by the
Excise Contmissioner . With respect, I ant not preparcd to take this
view of the Analyst’s moans of knowledge in the absence of further proof.
It is not, it sccnis to me, a necessary inference that the Government

Analyst was acting on hearsay, for therc is nothing in the record which
compels mo to arrive at that conclusion. The Analyst’s report is ovidenco,

cven though he was not called to testify in person.

If tho defenco intended to raise an objoction-to the contents of the
report on the ground that certain findings made by tho Government
Analyst should be disregarded for any particular reason, tho Governirient
Analyst should have been summoned and cross-exaunsined on his means
of knowledge, or the sources of his information. No such course was
adopted by the defence. It was therefore quite permissible for the learned
Magistrate to act upon the report and that is what he has done. Having
regard to the torms of the report I think the prosecution has proved
that the liquor in question was unlawfully manufactured. The appeal

is dismissed.
Appeal dismissed.




