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Esxisc Ordinance— Section -id— Unlawfully manufactured liquor— Evidentiary value 
o f Government Analyst's report.

In  a' prosecution under section -It of the Excise O rdinance for possession o f  
unlawfully m anufactured liquor the report o f the G overnm ent Analyst is" 
evidence, even though ho is not called to testify in  person.
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A u g u st 24, 1955. S a x s o x i J .—

T ho accu sed  in  th is  case w as charged w ith  h aving  in  h is possession  
w ith o u t la w fu l a u th o r ity  7 gallons and 2 dram s o f  unlaw fully  m anufac­
tured  liquor in  breach  o f  S . 44 o f the E xcise  O rdinance. The defence' 
raised  w as an  a lib i w h ich  was disbelieved.

Tho on ly  p o in t urged in  appeal was that the prosecution  failed to prove 
th a t  tho  liquor w as u n law fu lly  m anufactured.

T he ev id en ce  led  b y  tho prosecution on th is  p o in t w as the report o f 
th e  G overn m ent A n a ly st  who found on exam in ation  th a t tho sam ples 
P  2, P  4 an d  P  6 o f  th e  liquor sent to  him  contained  6%, 5-7%  and  
C' 7%  b y  v o lu m e o f  a lcohol respectively. H e also  reported :

T ho ch aracteristics o f  P  2, P  4 and P  G arc n o t sim ilar to those o f  
san q d es o f  e ith er  approved  brands o f  im ported  liquors or liquors 
m an u factu red  under licences issued under the E x c ise  Ordinance.

“ In  m y  op in ion  P  2, P  4 and P  G are liquors which do not fall under 
th e  fo llow in g  ca tegories :—

(1) A pp roved  brands o f  im ported liquors,

(2) L iquors m anu factu red  under licences issued  under the E xcise  
O rdinance. ”

I t  is argued , h ow ever , th a t in sp ite o f  th is report th e  prosecution has 
fa iled  to  es ta b lish  th a t  th e  liquor seized in  th e  accused ’s possession was 
u nlaw fu lly  m a nu factu red , and I  liavo been referred to  tho judgm ent o f  
N agalin gam  S . P . J .  in  R a m sa m y  K o n e  v. G in iya lh en a  P o lice  I  would  
p o in t o u t th a t  th e  report o f  the G overnm ent A n alyst in  that case did 
n o t sa y  th a t  th e  liquor w hich was the subject m atter o f  the charge was 
n ot a  liq u or w h ich  h as bcon m anufactured under licence issued by the  
E x ciso  C om m issioner, an d  the learned Ju dge hold th a t th e  prosecution  
h ad  fa iled  to  e x c lu d e  th e  p ossib ility  o f  the liquor h aving  been m anufac­
tured  under a  licen ce . B u t th e  report furnished in  th is case does exclude  
th a t  p o ss ib ility , an d  says expressly  th a t tho liquor seized  is not a liquor 
m an u factu red  u nder a licence issued under th e  E xcise  Ordinance. This 
is  su ffic ient to  bring  it  w ith in  the category o f  an  un law fu lly  m anufactured  
liquor.

K agalingam  E .P .J ., how ever, also added  th a t when the  
G overn m ent A n a ly st  said  in  his report th a t th e  liquor soized was not 
m an u factu red  u nd er a licence issued l>y th e  E xcise  Comm issioner ho
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is  g iv in g  u tterance to som e in form ation  w hich  h e has p rob ab ly  o b ta in ed  
from  tho E xcise  Com m issioner h im self . T h e G overnm ent A n a ly s t  
ca n n ot sa y  o f  h is own know ledgo w h a t licen ces liavo  been issued  b y  tho  
E x c ise  Comm issioner ” . W ith  re sp ec t, I  a m  n o t prepared to  ta k e  th is  
v iew  o f  th e  A n a lyst’s m oans o f  k n ow led ge in  tho  absence o f  further p roof. 
I t  is  n ot, it  seem s to  mo, a  n ecessary  in ference th a t  th e  G overn m en t  
A n a ly st w as acting on hearsay, for th ere  is  n o th in g  in  th e  record w h ich  
com p els mo to  arrivo at that conclusion , T ho A n a ly s t’s  report is ov id en co , 
ev e n  thou gh  h e was not called to  te s t ify  in  person.

I f  tho  defeneo intended to  raise a n  o b je c t io n -to  tho con ten ts  o f  th e  
report on th e  ground th a t certa in  find in gs m ade by tho G overn m en t  
A n a ly st should  be disregarded for any p articu lar reason, tho G overn m en t  
A n a ly st should  h ave been su m m oned  an d  cross-exam in ed  on  h is  m ea n s  
o f  k now ledge, or the sources o f  h is  in form ation . N o  such  course w a s  
a d op ted  b y  the defence. I t  w as therefore q u ite  perm issib le for the lea rn ed  
M agistrate to  act upon the report an d  th a t  is w h a t lie has done. H a v in g  
regard to  th e  term s o f the report I  th in k  th e  prosecu tion  h as p ro v ed  
th a t  th e  liquor in question was u n la w fu lly  m anu factured . T ho a p p e a l 
is  d ism issed .

A p p e a l  d is m is s e d .
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