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W E K R A S E K E R E  M U D I Y A N S E L A G E Y  K I R I  B A N D A , et al.
v.

G O V E R N M E N T  A G E N T , P R O V IN C E  O F  U V A .

I k the matter of A pplications for W rits of Certiorari and M andamus'
IN REGARD TO VILLAGE COMMITTEE ELECTIONS FOR HOBEOANA
W ard and for H aldummulla Sanitary B oard.

tt'rit of mandamus or certiorari—Election for Village Committee—Presiding 
officer arriving late jor meeting—Election held on same day with consent 
of voters and candidates—Result of election unaffected by irregularity— 
Election upheld.

Where the presiding officer at an election to a Village Committee 
arrived at the meeting more than one hour after the time fixed and 
where with the consent of all the voters present and the candidates 
the meeting was adjourned and the election duly held on the same day.

Held, the Supreme Court would not exercise its discretion to set aside 
the election on the ground of an irregularity which could not have affected 
'lie result of the election.

Ranasinghe v. Government Agent, Sabaragammcu followed.
A writ of certiorari would lie only against a person performing a 

judicial duty.

TH I S  w as an ap p lication  for a writ o f  mandamus and a w rit o f 
certiorari against th e G overn m en t A gen t. U va.

• K . S. Aiyar for  the petitioners.

H . H . Basnayahe. C row n C ounsel, for  the respondent.

Cur. adty. vult.

N ovem ber 27, 1944. de K retser J .—

T hese tw o ap p lications for w rits o f  certiorari and mandamus arise ou t o f 
th e fo llow in g  facts .

E lect ion  for m em bers o f  tw o w ards o f  a V illag e  C om m ittee  had  been  
fixed  for  D ecem b er  13, 1943, at th e V illag e  T ribunal, fo r  the H oregana 
W ard  at 9 .3 0  a .m . and for  th e H a ld u m m u lla  T ow n  at 11- a .m . T he 
Presiding O fficer n om in ated  b y  the G ov ern m en t A g en t fou n d  his w ay 
b locked  b y  a landslide and delayed  for  about an hour to  see if  the ob stru c­
tion  cou ld  be cleared. H e  then  sent tw o  telegram s to  th e G overn m en t 
A gen t and to  th e keeper o f  th e  V illage  T ribunal. A  telegram  w as received  
by  the keeper about 11 a .m . from  the G overn m en t A g en t in form in g  h im  
th at th e P resid ing  O fficer w ou ld  be  la te  and  requ esting  h im  to  ask the 
H ead m an  to  in form  th e voters. H e  d id  th is. T h e  in form ation  w as 
pu blicly  announced  and the te legram  passed  from  h and to  hand.

T h e P resid ing  O fficer arrived at 11 .30  a .m . and w as fa ced  w ith  tw o 
elections, for the first o f  w h ich  h e w as tw o  h ours la te  and fo r  th e secon d  
half an hour late. S ection  16, p roviso  (iii) states that if the P resid ing  
Officer is m ore than  an  h our la te  th e m eetin g  shou ld  b e  d eem ed  to  be  
adjourned for "another date, o f  w h ich  n otice  m u st b e  g iven  as  p rovided
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by  section  14. T he P residing Officer ad journed the m eeting  for H al- 
dum m ulla  T ow n  till 1 p .m . and the m eetin g  w as then h eld  and con clu d e ! 
at 2 .30  p .m . , a fter all present had voted . 319 voters w ere present 
and the successfu l candidate had a lead o f  73 votes over his rival. The 
candidates expressed satisfaction  w ith the w ay the election  w as conducted 
and no com pla in t has been  m ade by  the unsuccessfu l candidate.

A  letter dated D ecem ber 11, w as sen t to  the G overnm ent A gent bv a 
person  identified as the P residen t o f the C om m ittee, intim ating that the 
Presiding Officer had arrived 3 hours late and requesting h im  to be  good 
enough  to  take early  steps to  can cel the election  and reconvene the 
m eeting in  term s o f  section  16 (ii.). H e  w as apparently  unaware o f the 
addition o f  the third prpviso brou gh t in by  th e am endipg O rdinance 
N o. 54 o f  1942. T h e Governm ent. Agent replied by  letter dated D e ce m ­
ber 15 and in form ed h im  that the Presiding Officer had explained the 
cause o f his delay and had held  the e lection  “  w ith  the fu ll consent o f  the 
candidates ” , that n o ob jection  had been  raised and the general desire 
w as th at the e lection  should  be  h eld  that day. H e  added that he had no 
pow er to  declare the e lection  void . T h ereafter, a person, w ho claim ed to 
be qualified  to  b e  a voter, m ade an ap plication  for the w rits now  under 
consideration  alleging th at he and a large num ber o f voters had left 
after an hour and had been deprived  o f their right to vote, and had 
requested the P resident o f  the C om m ittee  to  have the e lection  invalidated.

W ith  regard to  the H oregan a W a rd  the Presiding O fficer swears that 
he intended to  p ostpon e the e lection  but the candidates and their su p ­
porters pressed him  to h old  the e lections a t once. H e  ca lled  for o b je c ­
tions and none was raised- and he held  the election . 323 voters were 
present, the w inning candidate got 161 votes, the next 143, and the 
third on ly  15.

T h e  sam e procedu re w as follow ed by  the President o f the C om m ittee 
and the present ap p lication  w as m ade by  tw o  persons qualified  to  be 
voters, in  a lm ost the very sam e term s as the one relating to  the H aldum - 
m ulla  T ow n  ward.

N um erous counter-affidavits were filed  con testing  the allegations in th e 
petition . A ccord in g  to  them  the petitioners were present and took  part 
in the e lection s, no on e le ft  b u t on  the contrary  others cam e in, all were 
satisfied. C ounsel for the petitioners stated he w ould  n ot rely  on  the 
allegations m ade in  the petitions and supporting affidavits b u t would 
take h is facts  from  the counter-affidavits and base his w hole case on  the 
law . T h e counter-affidavits seem  to  be in every  w ay m ore acceptable . 
A s regards the H ald um m u lla  T ow n  w a rd -C ou n se l con fessed  h e w as on 
poor ground and he hardly referred to  it. I t  seem s- to  m e that the ap p lica ­
tion  m u st fail. T he irregularity has not been  show n to  have caused 
any harm , if it  be an irregularity to  ad journ for a short tim e on  th e very 
day and after notice  to  all assem bled. B u t  I  am  n ot satisfied it is an 
irregularity. T he ap plications regarding the H ald um m u lla  T ow n  ward 
are dism issed.

N o  provision  has been  m ade in  the O rdinance for ad journm ent in  the 
course o f  the day bu t th is does n ot m ean  th at such  an ad journm ent 
w ou ld  b e  illegal. T h e n um bers in  a  w ard o f  a v illage area m a y  be 
e stim a ted  b y  th e fa c t  th a t th e  G overnm ent. A gen t, w h o  w ould  have the
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necessary  in form ation , on ly  a llow ed  I f  h ou rs fo r  th e  H oregana  ward.; 
D uring such  a short period  ad jou rn m en t w ou ld  n ot ordinarily  be  n eed ed  
b u t if th e need  d id  arise an  ad jou rn m en t cou ld  be m ade. S u ch  an 
ad journm ent w ou ld  n eed  to  be  n otified  to  the m eetin g . Such  tem porary  
ad journm ents are w ith in  th e right o f  any m eetin g  and n o sp ecia l provisiou  
is needed. B u t  w here a lon ger ad jou rn m en t b ecom es  necessary  th e  
Ordinance p rovided  n ot on ly  the pow er to  ad journ  bu t th at n o tices  
would be necessary before  the m eetin g  is h e ld . W e  h a v e  a  curious 
situation d isclosed  in section  16, p rov iso  (iii). I t  requ ires th e n otice  
prescribed by  section  14 to  b e  g iven  and at th e sam e tim e requires- 
that the ad jou rn m en t sh ou ld  n ot be  for a da te  lon ger than  8 0  d a ys 
from  the da te  and tim e fixed . O nly  th e  G overn m en t A g en t m a y  g ive  
such n otice  and  th e  P resid ing  O fficer m ay  n ot. P rov iso  (i) to  section  
16 em pow ers the P resid ing  O fficer to  exercise  all th e  pow ers and  perform  
nil the duties th at m a y  be  exercised  o r  p erform ed  b y  th e  G ov ern m en t 
A gent a t th e  m eetin g  and no m ore. T h e  G overn m en t A g en t cou ld  not 
g ive “  n o t less than  one m o n th 's  n otice  ”  and y e t  have th e m eetin g  ”  
"  not m ore  than  th irty  days a fter the da te  and time ’ ’ fixed  in th e original 
n otice conven ing  the m eetin g . T h e p roviso  can  on ly  b e  in terpreted  
practica lly  as m ean ing  th a t the m an n er o f  n otice  and n ot th e  period  o f  
n otice w a s in ten ded  bo th  in  p rov iso  (ii) an d  p rov iso  (iii) w hen  th ey  
invoke section  14. T h e O rdinance p rovides fo r  the case  o f  the Presidingr 
Officer being  presen t in tim e and ad journ ing a m eetin g . I t  p rov id es  
for his arriving w ith in  an h ou r and h old in g  the m eetin g , w h ich  is h e ld  in 
suspense till th en . I t  does n ot p rovide fo r  h is arriving la ter than  a n  h o u r  
finding all con cern ed  still w aiting, and w ith  their con sen t h old in g  a 
m eeting , as h appened  in the case  o f  th e H orega n a  w ard. I t  seem s c le a r  
the O rdinance p rovided  for  an ad jou rn m en t to  som e o th er  date . A ls o  
that it  w as w here n o P resid ing  O fficer w a s .p re se n t to  an n oun ce an  
ad journm ent, th a t th e  m eetin g  w ou ld  b e  d eem ed  to  be ad journed  to  an 
u nspecified  da te ,- o f  w h ich  fu rth er n otice  y o u ld  b e  n eeded . C and idates 
and voters w ou ld  be en titled  to  disperse a fter w aiting  an  h our. F o r  
w hat reason an d  in w hose in terests w a s th e  tim e o f  grace fixed  at an  h ou r?  
C learly  in  th e  in terests o f  th e e lectorate , fo r  th e  p rotection  o f  w hose  
rights it  is th a t all rules are m a d e . T h e  reason  for  fix ing  on e h our m u st 
be a m a tter  o f  con jectu re . P robab ly  it  w as fe lt  th a t if  th e P resid ing  
Officer d id  n o t co m e  for on e h our h e w as n ot co m in g  at all. T h e tim e o f  
grace w as surely  n ot allow ed to  encou rage an y  h ab it o f  u n p u n ctu a lity  
or to  in d u ce  la ck  o f  care on  th e P resid in g  O fficer ’s part o r  to  punish 
m isfortu ne on  h is part b u t to  save expense and in con v en ien ce  t o  th e  
e lectorate . T h e  ru le is on e o f  p roced u re  and rules o f  procedure can  
alw ays b e  w aived  by  th ose for w h ose  ben e fit th ey  are m ade. I n  th e 
present case  th e ev id en ce  is th at n o voters le ft  an d  th e  fa c t  th a t th e fu ll 
tim e p rovided  w as o ccu p ied  su ggests that- all, or  a lm ost all, th e v o te rs  
were present. T h e can d id a tes w ere  b e s t  qu alified  to  look  a fter  th e ir  
ow n interests and  th ey  w ere satisfied . A ga in  an in d ica tion  th a t n o  
voters had  le ft . B o th  th ey  and th e  v oters  w ish ed  th e m eetin g  to  b e  
held . A  situation  arose n ot con tem p la ted  b y  th e  O rdinance and  th e  
Presiding O fficer fo llow ed  a cou rse  w h ich  qu ite  satisfied  th e  o b je c t  o f  th e  
O rdinance. T h e  p rov iso  d oes  n o t  say  “  arrive at a m eetin g  a fter  o n e
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h ou r has elapsed from  the tim e fixed ”  bu t “  does n ot arrive within 
on e  hour I t  does n ot contem plate  the case o f th e Presiding Officer 
arriving bu t that o f  h is n ot arriving. T h e  m eeting  is in being on ce the 
voters have assem bled at the tim e fixed b u t it cannot proceed  to  business. 
T h e section  does n ot say “  shall stand adjourned ”  but “  shall be deem ed 
to  be  adjourned ” . “  D eem ed  ”  b y  w h om ? O bviously  by  those
assem bled, i.e ., the e lectorate. W h a t if th ey  did not in fact deem  it to  be 
ad journed? V illagers notoriously  have little  idea o f  the tim e and w hen 
they  do m ake a guess they guide them selves by  the sun. A ll tem ple life 
is regulated by  solar tim e and the tem p le  occu p ies a prom inent p lace 
in village life. L u ck y  hours are fixed  by  Astrologers according to  solar 
tim es. T h e villager w ould in m ost cases take the tim e 9 .3 0  as that tim e 
by the sun and  11.30 by  advanced tim e w ould  be 10.30 t o .h im . T hat 
m igh t in part explain  w hy the voters w aited. M any had assem bled 
from  early m orning, probably  m aking the day a non-w orking day. B u t 
this line o f  reasoning only fortifies the argum ent that those concerned 
m igh t alw ays w aive a provision  for their benefit. So does the argum ent 
th at a m eeting  m ay alw ays decide to resum e after an adjournm ent. 
O ne m ust n ot forget this is a village election  for a sm all e lectorate, living 
in a sm all area; that the barest e lem ents necessary for an election  are 
provided by  the O rdinance w hich  does not provide for an electoral roll 
o r  for  electoral offences and other com plex ities fam iliar in b igger elections. 
I t  w ould  be unfortunate to im pose technicalities on such an electorate. 
I  am  not sure the writs applied for shoidd be used in con n ection  with 
these e lections for section  24 o f  the O rdinance provides m achinery  for 
settling doubts as to the valid ity  o f an election . T o  sustain the con ten ­
tion  that the e lection  was void  one w ould  have to read in to the proviso 
w ord ‘d to the effect that the m eeting  should n ot be resum ed and any 
e lection  held  thereafter shall be invalid.

1 feel it difficu lt to say that the m eeting w as irregularly, let alone 
illegally, held. I t  is certain ly  a case in w hich in the exercise o f  m y 
discretion  I  should n ot allow  the applications now  m ade.

There rem ain one or tw o points to  be considered. Crown Counsel 
con tend ed  that the w rits w ould  not lie as the G overnm ent A gent and the 
Presiding Officer only perform ed execu tive  duties and section  42 o f  the 
C ourts O rdinance on ly  applied to  persons discharging judicia l functions. 
I  have already expressed m y  opinion on section  42 in W ijesekera v. 
The A. G. A ., Matara In  m y  opinion the Presiding Officer perform ed
o n ly  execu tive  duties and the application  to the G overnm ent A gent to 
h old  another e lection  w as n ot one calling on h im  to perform  a judicia l duty 
b u t inviting his atten tion  to  the state o f affairs and requesting h im  to act.

A  w rit o f certiorari w ou ld  lie  on ly  against a person  perform ing a  judicial 
du ty . (H alsbury  V o l. I X . s. 1420; 1443). I t  does n ot lie w here the 
proceedings w ere w holly  v o id . (S . 1445; 1482; 1449), nor w ill the 
C ourt grant it w here n o ben efit w ould  arise from  granting it (1482). The 
ap p lication  m ust b e  m ade by  an aggrieved party and not m erely  b y  on e 
o f  the pu b lic , and the con d u ct o f  the party applying  m u st n ot have been 
such  as to  d isentitle  h im  to  relief, e.g ., acqu iescen ce in the irregularity 
com p la in ed  o f, failure to  ob je ct to  the constitution  of the Court (S . 1481).

1 44 N. L. B. S33.
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I t  seem s d e a r , therefore, th a t in both  cases the w rits o f  certiorari' 
cannot b e  granted. B u t  th e w rit o f  m andam us stands on  a different 
footing. I t  w ill issue to  the end  th at ju stice  m a y  be done in all cases w here 
there is a sp ecific  legal right and  n o  sp ecific  legal rem ed y  for en forcin g  
such rights (S . 1269). T h e grant o f  a  w rit is as a  general ru le a  m atter
for the d iscretion  o f  th e  C ourt. I t  is n ot a w rit o f  r igh t and it  is not
issued as a m a tter  o f  course. I t  m a y  be refused n ot on ly  upon th e 
m erits b u t also by  reason  o f  the sp ecia l c ircu m stan ces o f  the case (S . 1270). 
It will lie  to  en force  statu tory  righ ts and duties, to  require p u b lic  officials 
and bodies to  carry ou t their duties (S . 1270 and  1281). I t  w ill issue to 
G overnm ent officials exercising  ex ecu tive  duties w h ich  a ffect the rights 
o f private persons. W h en  G overn m en t officials h a v e  been  con stitu ted  
agents fo r  carrying ou t particu lar duties in relation  to  su b jects  so that 
they are under a legal obligation  tow ards su ch  su b jects  the w rit w ill lie. 
(S . 1293). T h e rule that the C ode w ill n ot question  b y  m andam us the 
honest decision  o f  tribunals applies to all tribunals and n ot on ly  to those 
of a ju d ic ia l character (S . 1500). I t  must- be show n  th at the S ta tu te  
im poses a legal du ty  and the ap p lican t m u st show  th at there resides 
in h im  a legal right to  the perform an ce  o f  th e d u ty . T h e  leg a l right 
m ust be  in  the ap p lican t h im self (S . 1213). T h e m ere fa c t  th at a  person
is in terested in th e perform an ce o f  a du ty  as a m em b er  o f  a class o f
persons all o f  w h om  m a y  be regarded as equ ally  in terested  bu t h im se lf 
having no particu lar ground for cla im in g  su ch  p erform an ce , or that lie 
has an ulterior purpose bu t no im m edia te  in terest o f h is ow n  or any o th er 
person ’s beh a lf, w ill not be  su fficient (S . 1305). I t  m u st be show n there 
w as a d istin ct dem and o f  th at w hich  the party  desires to  en force  and that 
such dem and w as m et by  a refusal (S . 1307). I t  ca n n ot ap p ly  w here a 
person has by  inadvertence om itted  to d o  som e a ct w hich  he w as under a 
d u ty  to  d o  and w hen the tim e w ith in  w h ich  he can  d o  it  has passed . 
(S . 1307). N or w ill it be  granted w h en  it seem s th at ob ed ien ce  to  th e  
w rit w ould  n ot be  fo llow ed  b y  any different resu lt (S . 1308). A  w rit o f  
m andam us w ould lie to  com m a n d  e lection  to  an office w here, thougli 
there has been  e lection  to  the office, th e e lection  is v o id  or m erely  co lo u r ­
able and there is in fa c t no e lection  and the o ffice  is n ot fu ll. I t  w ill not 
be  granted w here the office is in fa c t fu ll. P roceed in g s  m u st then  be 
taken by  w ay  o f  quo tvarranto or e lection  p etition  (S . 1274). o r  in this 
case b y  an application  under section  24. In  (W r it  o f  m andam us G . A. 
N orthern P rov in ce) 28 N . L . 11. 323  D a lton  J . used the w rit to  d eclare  
an e lection  vo id  w here the v en u e  had been  chan ged  w ith ou t a d e q u a te ) 
uotice. In  th e case R anasinghe v . G . A . S aharagam uw a1, H earn e  ,1.' 
w ent on  the assu m ption  th at the w rit lay  but refused  it  on  the ground 
th a t -a n  ad jou rn m en t (w h ich  had n ot been  pu blish ed , it w as alleged) 
had not been  show n to  h ave  e ffected  the e lection . H e  fo llow ed  the ca se  
o f K arunaratne v . G . A . t W es tern ■ P rov in ce2.

N ow . the petitioners did n ot ap p ly  to the resp on d en t b u t a third party  
did, n ot stating h e w as acting  on  their beh a lf but o s te n s ib ly  as a m em ber  
of the pu blic. H e  w as n ot a can d idate , an d , as far as on e  can  see, not- a 
voter. 14 is not show n he h ad  a righ t to  m ake the dem an d  nor th at th e

1 44 N. L. R. 572. * 32 N . L. B. 169.
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G overnm ent A gen t was required by  the O rdinance to  decide on  the 
valid ity  o f  the election . T he petitioners took  part in the election  and 
took  no ob jection  nor m ade a dem and for ad journm ent. T hey  have 
g iven  no facts  w hich indicate that a different resu lt w ou ld  have resulted 
had there been  another m eeting  on  another day. T he election  w as held 
in  good  faith  and can n ot be said to be  colourable. A t m ost it was 
irregular. 1 see  n o reason, therefore, either on the law  or on  the facts 
to  issue the writ o f  mandamus. T he applications w ill, therefore, be 
dism issed.

Counsel le ft it to  the Court to fix  costs, if any, and suggested 
B s . 105.

In  the circum stan ces of th is  case I  award no costs. T he question  was 
on e o f som e n ovelty  and not w ith out difficu lty  and I  d o  not th ink costs 
shou ld  be awarded.

R ule discharged.


